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Message from the Chairperson 


Message from the Chairperson 


| am pleased to submit to Parliament the Annual 
Report of the Public Service Labour Relations Board 
(PSLRB) for 2008-2009. 


The year under review was certainly unique from 
many perspectives, presenting considerable challenges 
and opportunities for the PSLRB in carrying out the 
three main services under its mandate: adjudication, 
mediation and compensation analysis and research. 


Of particular note, the PSLRB was called upon to assist 
parties during the first major round of collective 
bargaining under the Public Service Labour Relations 
Act (PSLRA). We received and dealt with many 
requests to provide mediation and dispute resolution 
services, including establishing arbitration boards and 
public interest commissions, during a time of 
economic uncertainty and a time when legislation 
was being introduced to restrict economic increases 
for public servants. | commend those at the PSLRB 
who were involved in the collective bargaining 
process for their professionalism and impartiality 
throughout this tumultuous period and for the 
assistance they provided to the parties to help them 
deal with their labour disputes without affecting the 
delivery of government services to Canadians. 


In previous reports, | expressed my concern that the 
PSLRB was given only temporary incremental funding 
on a yearly basis to carry out its mandate under the 
PSLRA. | am pleased to report this year that the 
sustained efforts over the last five years to obtain 
stable funding have been rewarded. As a result 

of reinvestment proposals in the context of the 
Treasury Board’s strategic review of the PSLRB’s 
activities, we finally received long-term funding 
under Budget 2009. This funding will enable us to 
fully meet our responsibilities under the PSLRA, to 
plan more effectively for the longer term and to 
readily meet our future commitments. However, | 
should note that we will require additional resources 
over and above this funding for the studies that 
will be undertaken by the Compensation Analysis 
and Research Services (CARS) to support the 
collective bargaining process. These resources 
are still under review. 


Effectively managing a sizeable caseload and 
reducing the amount of time it takes to close cases 


through a variety of case management tools has 
emained a priority for the PSLRB. 


The sustained use of case management conferences 
has made hearings more efficient by clarifying the 

issues to be decided and by dealing with preliminary 
matters and procedural issues before the hearing. 

n some cases, conferences can also eliminate the 
need for an in-person hearing altogether. 


To further our efforts in effective case management, 
we conducted two pilot projects with our two largest 
clients: the Public Service Alliance of Canada and the 
Treasury Board. The cases in the pilot project were 
conducted more expeditiously than our standard 
hearings and many were reviewed collectively. 
The pilots were successful in my view, and the 
PSLRB and our clients will discuss conducting a 
similar project in a different part of the country in 
2009-2010. 


During the review period, a greater number of cases 
referred to the PSLRB were of a more complex nature 
— another factor that impacts caseload management. 
In addition, this year, there was an increase in the 
number of cases involving individuals who chose to 
appear before the PSLRB without representation. This 
trend is not unlike what has occurred with other 
tribunals and courts. As self-representation can make 
hearings more difficult to manage and can consume a 
fair amount of our time and resources, we developed 
guidelines to assist self-represented individuals in 
submitting their grievances and complaints and 
provided a variety of multimedia resources. 


Effective case management also implies affording 
the parties an opportunity to resolve their case 
without a formal hearing through the use of 
mediation assistance. Throughout 2008-2009, 
demand for our mediation services continued to 
grow, and | am especially pleased with the results 
that these services provided. 


Another area in which the PSLRB made considerable 
inroads in 2008-2009 and that is particularly 
noteworthy is the mandate for compensation 
analysis and research. Created to provide 
comprehensive, accurate, timely and impartial 
information to support parties in their collective 
bargaining efforts, CARS released its first two 
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nationwide studies in 2008. Entitled Technical 
Services Compensation Comparability Study and 
Total Compensation Study on Health-Related 
Occupations in Canada, the two studies employ 
different models and approaches that will assist 
CARS in developing future studies. 


| have every reason to be pleased with the PSLRB’s 
accomplishments this past year. Looking ahead, we 
will once again be confronted with some difficult 
challenges, which | am confident will be tacklea 
with optimism and determination and by building 
on our past experience and success. 


oO 


e such challenge will be the implementation of 
the Public Sector Equitable Compensation Act, which 
was enacted by Parliament late in the fiscal year. This 
Act adds a new dimension to collective bargaining 
for determining compensation and will significantly 
impact the delivery of the PSLRB’s related services. 
Furthermore, the PSLRB has been given the mandate 
to hear complaints presented under that Act. 
Although the Act is not yet in force, we have already 
eceived several pending pay equity complaints that 
were transferred from the Canadian Human Rights 
Commission in compliance with transitional 


provisions in the Budget Implementation Act, 2009. 
| am mindful that the work required to prepare the 
PSLRB to carry out this new mandate is daunting. 
Significant efforts will be required to assess the 
implications of this new statutory environment 
on the PSLRB and to obtain the appropriate level 
of resources that will be needed to enable it to 
effectively carry out its new role. 


| am extremely proud to be leading the PSLRB — an 
organization that is highly respected and recognized 
for its contribution to harmonious labour relations 
in the federal public service. | would like to take this 
opportunity to thank the Board members and all 
employees for their dedication and enthusiasm this 
past year. | look forward to the year ahead as we 
continue to focus our efforts on meeting our key 
responsibilities and as we prepare for our mandate 
under the Public Sector Equitable Compensation Act. 


Casper M. Bloom, Q.C., Ad. E. 


CHAIRPERSON 
PUBLIC SERVICE LABOUR RELATIONS BOARD 
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The PSLRB is 
an independent 
quasi-judicial 
tribunal that 
Proves three 
main services: 
adjudication, 
mediation, and 
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Overview 


The Public Service 


an independent q 


uasi-judicial tribunal responsible for 


administering the collective bargaining and grievance 
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adjudication systems in the federal public service. 


ance with its mandate under the Public 
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Service Labour eee Act (PSLRA), which was 
enacted on oe 4 2 Pi SLRB pro vide s three 
main services: eaucrany nediation, and 
compensation analysis and re on 

The PSLRB replaced the Public Service Staff Relations 


Board (PSSRB), which had existed since 1967 when 


collective bargaining was first needa into th 
| 


2deral public service. With the PSLRA came an 
panded role and services, particularly in 
ompensation research. At the same time, the 

PS| RB also cont Hdd to provide many of the 

same services as its predecessor and to maintain 
> quality of it ; decisi on making. 

The PS| RR | 


le PSLRB benefits Canadians by supporting a 
ip between federal public 
yees and their employers, which 
of the public service to serve 


Nafmonious relations 


ice Labour Relations Board 


Mandate in Brief 


Board members render decisions on complaints 

and labour relations matters and act as adjudicator 
to decide grievances brought before them under 
the PSLRA. 


Adjudication services fall into three main areas: 


Grievances (individual, group or policy) 


¢ the interpretation of collective agreements 
and arbitral awards; 


¢ disciplinary action resulting in termination, 
demotion, suspension or financial penalty; 
* demotion or termination for unsatisfactory 


performance or for any other non-disciplinary 
reasons; and 


* deployment without an employee's consent. 


Complaints 
¢ unfair lab 


(S) 


ur practices; and 


* reprisal actions taken for raising an issue under 
Part Il of the Canada Labour Code. 


Applications 
* certification and revocation of certification; 


* determination of successor rights; 
* determination of managerial or confidential positior 


* determination of essential services agreements; 
* review of prior Board decisions; and 


* requests for extensions of time to present 
grievances or to refer grievances to adjudication. 
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About the Public Service Labour Relations Board 


Mediation Services Our Clients 
In carrying out Mediators provided by the PSLRB impartially assist In carrying out the activities in its three mandate 


Pitter sie hs parties in reaching collective agreements, managing areas, the PSLRB assists public service em 
; ; Ics ployees, 
@ activities IN IS their relations under collective agreements, and employers and bargaining agents in the conduct of 


three mandate resolving complaints and grievances, which minimizes frei abourvelanone 
the need for formal hearings. 
reas, the PSLRB a: | The PSLRA covers some 255 000 federal public service 


employees and applies to departments named i 


assists public Schedule | of the Financial Administration Act, the 
. PSLRB j leaden other portions of the public administration named 
VICE employees, ee, dee oes, a in Schedule IV and the separate agencies named in 
employers and comparability studies that can be used by parties Schedule \. (See Appenaix't of this report) 
naini nts in engaged in the collective bargaining process in the The Treasury Board, which is the largest of the 
Bs age is federal public service, as well as by other public employers, employs some 188 000 public service 
‘conduct of their —_ and private organizations and individuals. employees in federal government departments and 
; agencies. Some 67 000 public service employees 
labour relations. work for one of the other employers, which range 


he Public Service Labour Relations Board at aGlance | 


Our role is to administer the collective bargaining and grievance adjudication systems and offer mediation and 
compensation analysis and research in the federal public service. 


Our services 


Adjudication services 


Mediation services __ 


What we do 

¢ Administer a registry of applications, ° Offer case mediation services that help parties resolve ¢ Compile, analyze and disseminate | 
complaints and grievances grievances and complaints without resorting to formal hearings compensation information | 
(individual, group and policy) * Offer conciliation and arbitration services that help parties resolve 

* Hold grievance adjudication and disputes related to the negotiation and implementation of collect- 
complaint hearings throughout ive agreements 
Canada * Receive and investigate requests for certifications, revocations, 

¢ Render decisions exclusions and essential services, etc. 

a / * Provide training in alternative dispute resolution 
‘ 7 


What we seek to achieve 


v 


* Fair and timely resolution of cases * Increased collaboration between labour and management * Support ee bargaining an 
; : : : ete ompensation determination Dd 
* Solid body of precedents and case * Increased interest in and commitment to mediation on the part aes a . oie 
Ay - : | Yc c d 
law nectoat be used to help of all parties comprehensive compensation data 
resolve future cases I 
| How we benefit federal public servants and Canadians | 
Our work contributes to harmonious labour relations in the public service, which supports healthy and productive workplaces for public servants. By reducing 
the potential for labour unrest, we improve the ability of the public service to serve Canadians and protect the public interest 


i: 000 0 
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from large organizations such as the Canada Members of the Board 


The PSLRB’s clients Revenue Agency to small organizations such as the 


National Capital Commission. For a list of employers, The Board is made up of the Chairperson, three 


; Vice-Chairpersons, and six full-time and nine part- 
also include some pee pe 2 time members who are appointed by the Governor 
lovees who are 8S. of March 30, 2009, 23 bargaining agents were in Council for terms of no longer than five years and 
Se : certified to represent 90 bargaining units in the who may be reappointed. The members of the 
excluded from federal public service. Some 70 percent of unionized Board are responsible for administering the PSLRA, 
ini employees are represented by the Public Service including making orders requiring compliance with 
bargaining units Or Alliance of Canada as their certified bargaining agent, that Act, and for deciding matters brought before 
who are not 2 further 15 percent are represented by the the PSLRB. This work requires that hearings be 
Professional Institute of the Public Service of conducted throughout Canada or that written 
represented. Canada and the remaining 15 percent are submissions be considered without a hearing. 
other bargaini ts. | 
Sey a pends eae Board members, other than the Chairperson and 
Table 2 in Appendix 1 reports the number of public Vice-Chairpersons, are selected by the Governor 
service employees in non-excluded positions by in Council from a list prepared by the Chairperson 
bargaining agent. of the Board in consultation with public service 
The PSLRB’s clients also include some employees who bargaining agents and public service employers 
are excluded from bargaining units or who are not covered by the PSLRA, Recommendations are put 
represented. For example, individuals who occupy forward, and a list of persons eligible to be 
managerial and confidential positions are entitled to appointed to the Board is prepared. 
refer certain types of grievances to adjudication and To be eligible for an appointment to the Board, an 
to avail themselves of the PSLRB’s mediation services individual must have knowledge of, or experience in. 
if they wish. labour relations. Appointments are to be made so as 
Any of these employees, employers and bargaining to ensure that, to the greatest extent possible, there 
agents may be a party to an adjudication or mediation 
effort, as may deputy heads of federal departments 


and agencies and the departments and agencies Chairperson 
themselves. All the employers and bargaining agents 
(on behalf of their members) are potential users of the 
PSLRB’s compensation analysis and research services. 


* Advisory 
Board 
**National Joint 
Council 
Executive 
. . Director and 
Our Organization 


General Counsel Vice- 
Chairpersons (3) 


As a quasi-judicial statutory tribunal, the PSLRB is 
independent of the government of the day, It is Emproyers 
responsible to Parliament through a designated 
minister who is not a member of the Treasury Board. 
The designated minister is currently the Minister 
of Canadian Heritage and Official Languages. 


***Board 
Members 


* Section 53(1) of the PSLRA provides for the 
establishment of an advisory board responsible for 


The designated minister is responsible under the providing advice to the Chairperson with respect to 
PSLRA for tabling the PSLRB’s annual report before compensation analysis and research services. 
Parliament each year and for signing documents ** The PSLRB has no direct involvement in the 
required under the Financial Administration Act. operations of the National Joint Council. 

The minister is also the line of communication with *** The number of Board members is determined 

the Governor in Council for the purposes of making by the Governor in Council. Members may be 
appointments to the Board. appointed on a full-time or part-time basis. 


4 Public Service Labour Relations Board 


A Board member, 


once appointed, 
is required to 
act impartially 

at all times. 


In 2008-2009, the 
SLRB reaffirmed its 
vision and mission 


and produced 
a multi-year 
strategic plan. 


is a balance on the Board between persons 
recommended by employers and by bargaining 
agents. However, even though a Board member may 
have been recommended by one party or the other, 
once appointed, he or she does not represent that 
party and is required to act impartially at all times. 


Casper M. Bloom, Q.C., Ad. E., presides over the 
Board as Chairperson. In 2008-2009, Michel Paquette 
was the only new, full-time Board member to 

be appointed to the Board. Georges Nadeau, 
who retired from the Board in 2007-2008 

as a Vice-Chairperson, became a part-time 

Board member. 


The Chairperson, Vice-Chairpersons and full-time 
Board members meet monthly to discuss general 
matters related to the administration of the PSLRA. 


Education and outreach are very important to 
the PSLRB. The Chairperson, Vice-Chairpersons 
and Board members play a key role in building 
awareness of its mandate and services. They 
frequently share their professional knowledge and 
experience with colleagues, clients and stakeholders 
at conferences, presentations and training sessions 
and serve on professional boards and committees. 


Biographies of full-time and part-time Board 
members are available on the PSLRB’s website 
at http://www.pslrb-crtfp.gc.ca. 


Funding 


In 2008-2009, the PSLRB had expenditures of 
$12.9 million and had 90 fulltime equivalent positions. 


For several years, the PSLRB has been seeking 
adequate and stable funding. As a result of the 
coming into force of the Public Service Modernization 
Actin 2003, the PSLRB had been allocated transitional 
funding to develop, implement and administer the 
new legislative regime for public service labour 
relations, which includes a new compensation 
analysis and research function, enhanced mediation 
and conflict resolution services, an increased 
adjudication function, and a revamped collective 
bargaining process. 


About the Public Service Labour Relations Board 


This past year, as a result of Budget 2009, the PSLRB 
received more stable, long-term funding and, 
therefore, will no longer need to rely on temporary 
funding to carry out many of the responsibilities 

assigned to it under its expanded mandate. This 
additional funding will enable the Board to improve 
its ability to fully implement the PSLRA in the years 
ahead, to carry out effective long-term planning 

and to make future commitments. 


As the Board is proceeding with establishing its 
new compensation analysis and research services, 
the resources required to deliver those services in 
the longer term are still under review. 


Management 


Under its governance structure, the Chairperson is 
the PSLRB’s Chief Executive Officer and has overall 
responsibility for managing the organization. As 


provided by section 45 of the PSLRA, the Chairperson 


has authorized the three Vice-Chairpersons to act on 
his behalf in relation to matters before the Board. 


In 2008-2009, the PSLRB reaffirmed its vision and 
mission and produced a multi-year strategic plan, 
which includes a well-defined performance 
measurement framework and performance targets 
for future years. Data sources to measure future 
performance will include manual data collection, 
the Client Satisfaction Survey undertaken every 
three years, service-specific databases and a new 
automated case management system (CMS). The 
CMS is currently being developed and, when 
implemented, will enable the PSLRB to manage 
case information electronically from initial intake 
to resolution. When implemented, it will also 
facilitate more detailed performance reporting by 
allowing the collection of initial data. Enhanced data 
collection will be possible in the years that follow. 


Other Responsibilities 


As required by the PSLRA, the PSLRB provides 
physical and administrative support services to 
the National Joint Council (NJC), an independent 
consultative body of employer and employee 
representatives. The NJC exists to facilitate 
consultation on, and the co-development of, 
policies and terms of employment that do not lend 
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themselves to unit-by-unit bargaining. The PSLRB 
houses the NJC but plays no direct role in its 
operation. An annual report with more information 
on the NJC’s activities can be found on its website 
at http://www.njc-cnm.gc.ca. 


The PSLRB administers the collective bargaining 
and grievance adjudication systems under the 
Parliamentary Employment and Staff Relations Act 
(PESRA), which governs labour relations in 
Parliament. The PESRA covers employees working 
in the House of Commons, the Senate, the Library 
of Parliament, and the Office of the Conflict of 
nterest and Ethics Commissioner. 


Under an agreement with the Yukon government, 
the PSLRB also administers the collective bargaining 
and grievance adjudication systems required by 
the Yukon Education Labour Relations Act and the 
Yukon Public Service Labour Relations Act. When 
performing those functions funded by the Yukon 
government, the PSLRB acts as the Yukon Teachers 
Labour Relations Board and the Yukon Public Service 
Labour Relations Board, respectively, 


Separate annual reports are issued for all of these 
Acts and are available on the PSLRB’s website at 
http://www.pslrb-crtfp.gc.ca. 


The PSLRB 
assists the parties 
in preparing 

for hearings 

by answering 
ommon questions 
and describing 
what to expect in 
resources posted 
on its website. 


Adjudication Services 


Board members hear complaints and applications, 
and Board members sitting as adjudicators hear 
grievances that are referred to adjudication. 
Hearings are held across Canada, generally in the 
large metropolitan area nearest the applicant’s work 
location. Normally, the PSLRB sets tentative hearing 
dates four months in advance. 


Hearings before Board members and adjudicators 
are similar to those in a court of law, but the rules of 
evidence are less formal. Hearings are conducted in 
accordance with the law and principles of natural 
justice. In exercising its statutory powers to make 
decisions that affect individual rights, the Board 
must conduct hearings in a way that is fair for the 
parties concerned. Thus, the PSLRA grants Board 
members (who decide complaints and applications) 
and adjudicators (who adjudicate grievances) powers 
similar to those of a court of law. Those powers 
include the authority to summon witnesses, 
administer oaths and solemn declarations, compel 
the production of documents, hold pre-hearing 
conferences, hold hearings in person or in writing, 
accept evidence whether or not it is admissible in a 
court of law, and, where necessary, inspect and take 
a view of an employer’s premises. 


(ea) 


The PSLRB assists the parties in preparing for hearings 
by answering common questions and describing what 
to expect in resources posted on its website. 


In 2008-2009, the PSLRB maintained a constant 
caseload when compared to previous years, largely 
because of an increase in the number of new cases. 
More detailed data on the PSLRB’s caseload can be 
found in Appendix 2. 


7 : “Total Caseload 2008-2009. 2 | 


* Total active caseload: 5022 


* Active cases were up 4% from 2007-2008 (4819) but 
down 15% from 2006-2007 (5928) and down 12% 
from 2005-2006 (5682) 


e New cases: 1532 


New cases were up slightly (less than 1%) from 2007-2008 
(1528) but down 10% from 2006-2007 (1693) and down 
13% from 2005-2006 (1763) 


° Cases carried forward from previous years: 3490 or 
70% of total caseload 


¢ Cases closed: 1543 or 31% of total caseload 


* Cases carried forward to next year: 3479 or 69% of 
total caseload 


| RS EN 


Grievances 


Grievances referred to adjudication continue to 
constitute the bulk of the PSLRB’s workload. 


Grievances are referred to the PSLRB mainly as a 
result of “rights disputes” that relate to the application 
or interpretation of collective agreements or arbitral 


Annual Report | 2008-2009 7 


SE IL GS FS PLT 


8 


The purpose of 
mediation is not to 
determine who is 
right or wrong but 
rather to define the 
issues in dispute 
more clearly and to 
find creative and 


acceptable solutions. 


awards; actions resulting in termination, demotion, 
suspension or financial penalty; demotion or 
termination that does not result from disciplinary 
action; and deployment without an employee’s 
consent, where consent is required. 


If a public service employee presents a grievance 
within a department or agency and it reaches the 
end of the internal grievance process without having 
been resolved to the employee’s satisfaction, he or 
she may refer the grievance to adjudication before 
the PSLRB if the subject matter falls within the areas 
mentioned above. 


When the PSLRB receives a grievance for adjudication, 
it gives priority to exploring options for resolving the 
matter voluntarily through mediation. The purpose of 
mediation is not to determine who is right or wrong 
but rather to define the issues in dispute more clearly 
and to find creative and acceptable solutions that are 
not always available at adjudication and yet will satisfy 
the needs of all the parties. 


Cases that are not settled or withdrawn then proceed 
to a hearing before a member of the Board selected 

by the Chairperson. Board members sitting in 
capacity are acting as adjudicators. 


— 
= 
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The PSLRB encourages parties to continue working 
towards a settlement throughout the adjudication 
process with the view that it is preferable that the 
parties resolve the dispute on their own. The PSLRB 
offers the parties the opportunity to participate in 
mediation at any time during the adjudication 
process with the adjudicator usually conducting 
the mediation. 


Under the PSLRA, in addition to individua 
grievances, group grievances and policy grievances 
can be referred to adjudication. A group grievance 
may be presented when two or more employees in 
a single department or agency are similarly affected 
by the interpretation or application of a collective 
agreement or arbitral award. A policy grievance 
relates to the interpretation or application of a 
collective agreement or an arbitral award and 
must relate to an alleged violation of the collective 
agreement that affects employees generally. A policy 
grievance may be referred by either the bargaining 
agent or the employer. 


as 
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It 1s also possible for grievances to be referred to 
adjudication that involve certain issues under the 


Canadian Human kights Act and for monetary relief to 
be awarded. The Canadian Human Rights Commissior 
must be notified of such grievances and has standing 
to make submissions to an adjudicator. As well, under 
the new Public Sector Equitable Compensation Act, 
which will come into force on a date that will be 
determined by an order of the Governor in Council, 
the PSLRB will be called upon to adjudicate pay equity 
complaints. More information about the Board’s 
responsibilities under this Act is available in the 
Expanded Jurisdiction section of this report. 


In 2008-2009, 5 percent more new grievances were 
referred to adjudication than in the previous year, 
but that was less than during the peak years of 
2003 to 2005, when the number approached the 
2000 mark. 


Grievances 2008-2009 


* Grievances referred to adjudication: 3796 or 75% 
of all cases before the PSLRB 

* New grievance cases: 939 (922 individual, 9 group 
and 8 policy) 

* Grievance cases involving terminations: 75 (a 97% 
increase from 2007-2008, when there were 38) 

* Grievance cases closed: 1365 or 36% of all 
grievance cases 

* 1365 cases were closed compared with 939 cases 
opened, for an overall caseload decrease of 426 

° Of cases closed, 286 cases were settled, 609 were 
withdrawn by the parties and 470 cases were decided 
by 59 decisions 


ee 


The PSLRB closed just over one-fifth of all grievance 
ses. A majority of these cases were settled or 
withdrawn by the parties involved, and this year, 
arge number (470) were closed as a result of 
decisions rendered after adjudication hearings. 


ic 
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it has now been four years since the PSLRA replaced 
the Public Service Staff Relations Act (PSSRA). While 
grievance cases submitted under the PSSRA now 
make up a minority of all grievance cases, the 
PSLRB continues to receive cases that fall under it. 
In 2009-2010, the PSLRB seeks to close all cases 
referred to adjudication before the PSLRA came into 
force. There are 734 grievance referrals from the 
former Act that are still open. 


Public Service Labour Relations Board 


Often, multiple 
cases that reveal 
slated problems in 
the workplace can 
e solved through 
an integrated 
approach. 


While only a 

Small proportion 
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Several factors make the PSLRB’s grievance caseload 
appear larger than it actually is. First, under the 
PSSRA, there was no formal provision for submitting 
a group grievance as there is under the PSLRA. 
Although that provision now exists, its uptake 

(9 group grievances filed in 2008-2009) is small. 


Second, bargaining agents may file large numbers of 
grievances as part of a strategy to press for solutions 
to common problems experienced by their members. 
This has led to a large volume of similar grievances 
being referred over short periods of time, such as 
several hundred in the course of a week. Such groups 
of cases have been withdrawn without formal PSLRB 
intervention once the matters have been resolved 
during collective bargaining or elsewhere. 


Third, the PSLRB frequently receives multiple 
references to adjudication from a single grievor, 
either at the same time or sequentially. In most 
situations where it is possible, PSLRB mediators and 
adjudicators address those cases together in one 
proceeding. Often, multiple cases that reveal related 
problems in the workplace can be solved through an 
integrated approach. 


Finally, some cases come to the PSLRB when a 
party needs to comply with collective agreement or 
Statutory time limits to protect its rights. A number 
of those cases are subsequently withdrawn when 
the parties resolve the matter voluntarily before 
PSLRB involvement. 


Complaints 


While only a small proportion of the PSLRB’s 
active caseload in 2008-2009 involved complaints, 
they consumed a substantial amount of its time 
and resources. 


Two types of complaints are heard by the PSLRB — 
complaints of unfair labour practices under the 
PSLRA and complaints related to reprisals under 
the Canada Labour Code (CLC). 


The first type includes complaints by employees, 

bargaining agents and employers in which: 

* an employer is alleged to have engaged in 
unfair labour practices (for example, by interfering 
with the creation or administration of a union 
or by engaging in discrimination based on 
union membership); 
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* a bargaining agent is alleged to have acted in 
bad faith in the representation of an employee; 


* an employer or bargaining agent is alleged 
to have failed to bargain in good faith; or 


* a union member alleges that the bargaining 
agent has applied its membership rules in a 
discriminatory manner. 


The second type also includes complaints about 
disciplinary actions or discrimination resulting 
from the exercise by federal public service 
employees of workplace health and safety rights 
under Part Il of the CLC 


The bulk of active complaint cases are complaints 
of unfair labour practices under the PSLRA. 

The number of new complaints received of that 
type continues to increase. The remaining cases 
are complaints related to reprisals under the CLC. 
In 2008-2009, the number of new complaints 
under the CLC increased by 70 percent. 


Complaints 2008-2009 


* Complaints referred to adjudication: 295 or 6% 
of all cases before the PSLRB 

¢ Unfair labour practice complaints: 266 or 90% of 
complaint caseload, approximately 9% of which 
were allegations that the employer failed to bargain 
in good faith 

¢ (/C complaints: 29 or 10% of complaint caseload 

¢ New unfair labour practice complaints: 167 in 
2008-2009; 63 in 2007-2008; 50 in 2006-2007 and 
31 in 2005-2006 

¢ New CLC complaints: 16 in 2008-2009; 3 in 2007-2008; 5 
in 2006-2007 and 18 in 2005-2006 

* Complaint cases closed: 75 or 25% of all complaint cases 

* Of cases closed, 34 were settled or withdrawn by the 
parties and 41 were decided by 29 decisions 


\ 


Applications 


The Board renders decisions on a variety of labour 
relations applications such as the certification of 
bargaining units, the revocation of certification, 
displacement and the determination of successor 
rights. It also hears cases involving the determination 
of managerial or confidential positions and of essential 
services agreements. 
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The PSLRB and its 
two largest clients 
conducted a pilot 
project in the 
National Capital 
Region in June 2008. 


In some cases, 
pre-hearing 
conferences 

eliminate the need 
for an in-person 


Applications 2008-2009 oe 


¢ Total: 773 or 15% of all cases before the PSLRB 

* Certification or revocation of certification: 3 

* Successor rights: 0 

* Designation of essential services positions: 8 

* Review of prior PSLRB decisions: 7 

* Determination of management and confidential 
positions: 640 

* Requests for extensions of time to file a grievance 
or to refer a grievance to adjudication: 115 


ee) 


Case Management 


The PSLRB continually strives to keep active cases to 
a Manageable number and to reduce the time taken 
to close cases through efforts such as screening new 
grievance and complaint cases and identifying trends 
and group cases that have common elements. 


Several key factors affect the PSLRB’s ability to deliver 
its services as promptly as it would like, such as the 
availability of the parties to proceed to a hearing, 
requests for postponements and continuances. 


To help it more effectively manage its sizeable 
caseload, the PSLRB and its two largest clients 
(the Public Service Alliance of Canada and the 
Treasury Board), conducted a pilot project in the 
National Capital Region in June 2008. Cases were 
either mediated and settled or sent to a fast-track 
hearing that consisted of agreed-upon statements 
of facts followed by arguments in which few 
witnesses were heard. 


A similar project was successfully conducted in 
Vancouver, B.C. in the spring of 2009. In 2009-2010 


the Board anticipates that it will conduct a similar 
project in different parts of the country, 
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Other continuing challenges to delivering 


hearing altogether, adjudication services include human rights 
complaints, duty-to-accommodate issues, and 
selfrepresented grievors and complainants. 

SL Ca 


The PSLRB is working to make increased use of PSLRA 
provisions that allow for the convening of pre-hearing 
conferences. They have proven to be very valuable in 
clarifying issues before the start of a hearing and, 
in some cases, in defining the order of proceedings, 
exchanging witness lists and making better estimates 
of the number of hearing days required so that they 
can be scheduled sooner, rather than later. In some 
cases, pre-hearing conferences eliminate the need 
for an in-person hearing altogether perhaps because 
the parties are able to agree with the Board member 
or adjudicator to proceed with written submissions. 
Pre-hearing conferences still present a challenge for 
the parties, who have to balance their availability not 
just for the formal hearing but also for the conference. 


For a number of years, the PSLRB has offered 
expedited adjudication to parties who want to save 
ime and resources. It allows certain grievances to be 
dealt with without resorting to a full hearing process. 
n the expedited process, the parties normally file 
an agreed statement of facts, and no witnesses are 
heard. The parties agree that decisions rendered in 
the expedited process are not precedent setting and 
that they will not be subject to judicial review. Verbal 
decisions are given to the parties at the hearing. 

A short written decision follows within five days. 


Either party may apply for an expedited hearing, but 
for this process to be used, both parties (employer 
and bargaining agent) must have previously signed 
a Memorandum of Understanding with the PSLRB. 
Self-represented individuals may not apply for 
expedited adjudication. 


In 2008-2009, the Professional Institute of the Public 
Service of Canada agreed to proceed with expedited 
adjudication with the National Research Council of 
Canada, bringing the total number of bargaining 
units availing themselves of expedited adjudication 
to 18. The Federal Government Dockyard Workers 
Trades and Labour Council - East and the Treasury 
Board revised their Memoranda of Understanding 
with the PSLRB. 


In 2008-2009, no new cases filed with the PSLRB 
requested the expedited adjudication process. One 
expedited adjudication hearing was scheduled and 
heard during the year. 
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Privacy Issues 


As a quasi-judicial tribunal that renders decisions on 
a variety of labour relations matters in the federal 
public service, the Board operates very much like a 
court. As such, it is bound by the constitutionally 
protected open-court principle. This means that 
most information filed with it becomes part of a 
public record and is generally available to the public 
to support transparency and accountability. Those 
ast two considerations are central to the values of 
the Board. 


The principles of administrative law require that 
the Board issue a written decision when deciding a 
matter. The decision is to include a summary of the 
evidence presented and the arguments of the parties, 
as well as an articulation of the reasons supporting 
the findings. In December 2008, the Board adopted 
the Protocol for the Use of Personal Information in 
Judgments approved by the Canadian Judicial Council 
in March 2005. It reflects the ongoing commitment of 
Board members to seek a balance between the open- 
court principle and the privacy expectations of 
individuals, in accordance with accepted legal 
principles, and reporting in their decisions only that 
personal information that is relevant and necessary 
for their reasons. Also, documents filed as exhibits 
before a Board member that contain medical, financial 
or other sensitive information about a person can be 
sealed by an order on request. 


The written decisions of the Board are available 
to the public in many ways. They may be consulted 
in its library. Most are published by specialized 
private publishers. Also, some decisions are freely 
accessible on the Internet from sources other than 
the Board’s website. 


Furthermore, the full texts of decisions have been 
posted on the Board’s website since 2000 when its 
predecessor, the Public Service Staff Relations Board, 
began the practice. As a means to balance the open- 
court principle and the privacy expectations of 
individuals availing themselves of their rights under 
the PSLRA, the Board has voluntarily introduced 
measures that restrict global search engines from 
accessing fulltext decisions posted on its website. 


The Board has also modified its website and 
administrative letters opening case files to notify 
individuals who initiate proceedings that its 
decisions are posted in full on the Board’s website. 
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Expanded Jurisdiction 


The Budget Implementation Act, 2009 (Bill C10) 
received Royal Assent on March 12, 2009. Part 11 
of that Act enacts the Public Sector Equitable 
Compensation Act (PSECA). The PSECA removes the 
public service from the application of the “pay equity” 
regime, currently found under the Canadian Human 
Rights Act, and replaces it with a new “equitable 
compensation” process. In addition to providing the 
parties with compensation data in support of their 
collective bargaining (which it currently does under 
the PSLRA), the Board will be called on to adjudicate 
complaints filed by employees under the PSECA. 


The Board will need to invest significant efforts to 
prepare for the coming-into-force of the PSECA. Much 
remains to be clarified in the PSECA, not the least of 
which is the body of regulations that are to be made 
by the Governor in Council and that will serve to 
define most of the key terms of the Act and to make 
it operational. 


The PSECA will come into force on a date yet to be 
fixed by order of the Governor in Council. However, 
under transitional provisions contained in the 
Budget Implementation Act, 2009, complaints under 
the Canadian Human Rights Act relating to wage 
differences between male and female employees 
that were before the Canadian Human Rights 
Commission when Bill C-10 received royal assent 
were transferred to the Board. The transitional 
provisions set the process by which the Board is 

to deal with those complaints. 


Although the PSECA is not yet in force, the Board was 
immediately given jurisdiction to deal with pending 
complaints and to eventually render a decision under 
the Canadian Human Rights Act. Seven such files 
have already been received and are being reviewed 
by the Board. 


Notable Decisions 


Decisions rendered by the Board or by its members 
in their roles as adjudicators contribute to the 
elaboration of jurisprudence in labour relations, 
specifically in the context of the federal public 
service, but more widely as well. Those decisions 
are final and binding on the parties and are subject 
only to judicial review under the Federal Courts Act. 
On average, more than 98 percent of the decisions 
issued by the PSLRB and its adjudicators are upheld 
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a2 


when subject to judicial review. Brief descriptions of 
several notable decisions in grievance and complaint 
cases can be found in Appendix 3. 


Mediation Services 


Case Mediation 


Mediation and conflict resolution continue to be key 
elements of the PSLRB’s statutory mandate under the 
PSLRA. Mediators provided by the PSLRB are impartial 
third parties without decision-making power who 
intervene in a dispute to help parties reach their 
own mutually acceptable solutions. They may be 
professional staff mediators employed by the PSLRB, 
Board members or experienced persons appointed 
from outside the PSLRB. 


Mediation contributes directly to harmonious 
labour relations in the public service as it provides 
a forum for early dispute resolution at the 
appropriate organizational level rather than 
resorting to adversarial processes such as 
adjudication to settle them. 


Given the PSLRB’s significant success using 
mediation to reduce the number of cases that 
would otherwise go to a hearing as prescribed 
by the PSLRA, in 2008-2009 the Board continued 
its efforts to promote its mediation services to 
the parties involved in adjudication cases. 


n the period under review, the PSLRB offered 
mediation services that affected a total of 152 
grievance and complaint cases. Parties were able to 
settle or withdraw 124 cases before the adjudication 
hearing, resulting in an 82 percent success rate. 


The PSLRB’s mediation services have also included, 
resources permitting, dealing with cases that are 
identified as “preventive” mediations. These cases 
attempt to resolve disputes before a grievance or 
complaint is formally referred to the Board. Successful 
interventions help reduce the number of files brought 
before the PSLRB. In 2008-2009, the Board’s Dispute 
Resolution Services dealt with 79 cases of preventive 
mediation. For some of these cases, a single 
mediation resolved numerous files that were similar 
in nature. (See Appendix 4, table 2 for data on the 
PSLRB’s mediation caseload in 2008-2009.) 


The demand for the PSLRB’s mediation services has 
grown in tandem with the volume of grievances 
and complaints submitted to adjudication. There 
have also been requests for mediation assistance 
from the parties stemming from the requirements 
in the PSLRA for departments and agencies to put in 
place labour-management consultation committees 
and informal conflict management systems. 


The PSLRB offers a range of other related mediation 
services, which include the following: 


* facilitating discussions between parties 
within specific departments and agencies, 
often in the context of labour-management 
consultation committees; 


* conducting strategic interventions through 
which broad issues likely to generate disputes 
are discussed; 


* assisting in the investigation of cases involving 
applications for certification, the determination 
of membership numbers for certification purposes 
and successor rights; and 


* facilitating discussions and mediating the 
determination of positions/employees that are 
to provide essential services in the case of a 
strike (employees holding those positions are 
not eligible to strike). 


Collective Bargaining 


The PSLRB also assists parties in their collective 
bargaining efforts through the provision of the 
dispute resolution processes provided for under 
the PSLRA: mediation, arbitration and public interest 
commissions. The processes help to avoid potential 
labour disruptions that could adversely affect the 
provision of government services to Canadians. 


Although collective bargaining in the federal 
public service is rarely a simple task for the 
parties involved, the major round of public 
service negotiations that began in 2007-2008 was 
particularly challenging. To a certain extent, it was 
expected as this round of bargaining was the first 
to be conducted under the PSLRA, which contains 
many new provisions that have a direct and 
significant impact on the negotiation of collective 
agreements, as well as on the resolution of disputes 
arising from that process (e.g., essential services 
and specific timelines surrounding secret-ballot 
strike votes). 
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Among the changes featured in the legislation was 
the replacement of the former “conciliation board” 
mechanism as a necessary precursor in acquiring the 
right to strike with a new process for helping parties 
settle their collective agreements through a Public 
Interest Commission (PIC). PICs are non-permanent 
bodies that consist of one or three persons who 

are appointed by the responsible Minister on the 
recommendation of the PSLRB Chairperson to assist 
the parties by making settlement recommendations, 
which are not binding on the parties involved. In 
2008-2009, five requests were received for PICs, 
mostly in the year’s final quarter. One did not proceed 
because the parties resolved their dispute before the 
hearing with the assistance of a PSLRB mediator. 
Four will carry over into the next fiscal year. 


The other option for resolving bargaining disputes 
that remains unchanged under the PSLRA is binding 
arbitration. If the parties are unable to settle their 
collective agreements through negotiation then 
binding arbitration, if it was selected as the method 
of dispute resolution, culminates in an arbitral award 
(a decision) that is legally binding on both parties 
and that precludes any legal strike action. Arbitration 
boards are established by the PSLRB Chairperson. 
A total of 12 arbitration boards were established in 
2008-2009, 9 of which resulted in arbitral awards. 


Another significant challenge for the Board in 

the area of collective bargaining was the federal 
government’s budget announcement in the fall of 
2008 that legislation would be introduced to restrict 
economic increases applicable to federal public 
servants. That announcement, which was soon 
followed by the employers tabling final offers 
for settling collective bargaining, generated 
considerable consternation within the bargaining 
agent community, each of which was at some stage 
of the bargaining process. It resulted in a flurry 
of activity within the Board’s Dispute Resolution 
Services team. Many bargaining agents immediately 
opted to submit requests for arbitration boards or 
PICs, depending on the method they chose to 
resolve their dispute. 


The subsequent Budget Implementation Act, 2009, 
(Bill C-10) that received royal assent on March 12, 
2009, enacted the Expenditure Restraint Act, 
introduced stringent controls on wages and 
remuneration that impacted negotiations underway 


at the ti 
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me, and applied retroactively to settlements 


and awards that had been completed. 


In the h 


ighly charged environment of this fiscal 


year, the Board received (and is dealing with) 
22 complaints of bad faith bargaining, assisted 


the part 
product 
marshal 


ies with the new requirement for the 
ion of essential service agreements and 
led requests received for establishing 


arbitration boards and PICs — some of which 
remain active and will be completed in 2009-2010. 


In 2008-2009, members of the Dispute Resolution 


Services 


team delivered six courses on interest-based 


negotiation and mediation. 


The two 


-and-a-half-day interactive sessions enable 


participants from within the federal public service 
to become familiar with and to understand interest- 
based negotiation and mediation skills, which can be 


used to 


resolve disputes in the workplace. They also 


enable participants to explore workplace conflict and 
communication issues that may arise. Through role 
play, participants are able to practice the skills and 

techniques acquired during the training. The training 


sessions 


‘mixed composition of union representatives, 


managers and human resources specialists enables 
participants to exchange views about a variety of 
aspects related to conflict resolution and to develop 


an enha 


The targ 


nced appreciation of each other’s realities. 


et audience includes individuals responsible 


for workplace conflict resolution, such as staff 
relations officers, union representatives, managers 
and supervisors, and others working in that field, 


such as 


Employee Assistance Program officers. 


In 2008-2009, PSLRB mediators also delivered several 
presentations and special sessions, both inside and 


outside 


the public service, to help build a general 


understanding of mediation as a dispute resolution 


mechan 


ism, as well as to provide more in-depth 


knowledge of the Board’s mediation approach. 
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Compensation Analysis and 
Research Services 


The enactment of the PSLRA on April 1, 2005 
conferred on the PSLRB i mandate to conduct 
compensation analysis and res earch SD SnEe the 
collective bargaining process within the federal public 
service. The Compensation An Hee oh Research 
Services (CARS) division of the PSLRB was established 
in 2005-2006 to work in consultation with parties on 
collective bargaining and with other stakeholders to 
provide impartial, accurate and timely information on 


In 2008-2009, 

the Board released 
its first nationwide 
compensation studies. 


con \parative rates Ol Day, ¢ moloyee Wages, terms and 
conditions of employment, and fringe benefits in the 
public and | tors 
Compensation is a key issue and often repre 2sants 
a major challenge for the parties in reaching a 
settlement at the collective bargaining table. Conflict 
can be reduced when both parties can rely on 
accurate and compreh on data 
ol ed and é ne d 
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The parties affected 
by the two PSLRB = —_!n 2008-2009, the Board rele 
studies published to ene ng te 
date have helped set 
Study parameters and 
develop survey too 


Health-Related 


2 Tis ed by the PSLRB in consultation 
Is. with the Public Service Alliance of Canada (PSAC) Hs 
the Ireasury Board of Canada Secretariat (TBS), vw 

naucted by AON Consulting. It provides earn 

ent wages and benefit: > offered by public- and 
for 30 technical services 
at are comparable to those found 
nits represented by the PSAC. 


SELON LUUYy Wa TO 


the Health Services group 

/ the Professional Institute of the Public 
€ of Canada (PIPSC). It was conducted by CARS 
Nsuttation with the TBS and the PIPSC, as well 
as Statistics Canada, which developed the survey 
ackett Consulting, which collected data 


sample, and H 


ELLA SOY A A LT Tes — = 


from the respondent organizations. The study 
provides detailed information about total 
compensation and wage scales and about the 
frequency and characteristics of certain fringe 
benefits and working conditions in the Canadian 
health-care sector. 


The two studies, which provided an opportunity to 
test various compensation models and approaches, 
will provide the Board’s CARS with a solid foundation 
as it undertakes future studies. However, because 
of the enactment of the Expenditure Restraint Act in 
March 2009, which imposes limits on public service 
wages until 2011, CARS has postponed its national 
compensation study until the fall of 2010, in 
anticipation of the next round of collective 
bargaining. During the coming year, and following 
the enactment of the Public Sector Equitable 
Compensation Act, CARS will need to consider the 
manner in which it will meet the compensation 
information needs of the parties so that it can 
ae them in the collective bargaining process. 


Soth studies are available on the PSLRB website at 
h Faerie ee 


utreach and Communications 


The PSLRB recognizes the importance of consulting 
dargaining parties and other stakeholders. The parties 
affected by the two PSLRB studies published to date 
nave helped set study parameters and develop survey 
tools. In the upcoming year, the PSLRB will hold 
consultations with parties for collective bargaining 

n the federal public service to keep abreast of their 
needs and expectations. 


The PSLRB is also committed to working with 
provincial and territorial governments to promote 
the use of common approaches that meet the needs 
and interests of everyone in order to prevent 

the duplication of effort and over-solicitation of 
respondents. The Total Compensation Study on 
Health-Related Occupations in Canada is an example 
of how cooperation can provide benefits in areas of 
mutual interest. 
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More Information on the Public Service Labour Relations Board 


More Information on the Public Service 


. Labour Relations Board 


The PSLRB’s mailing address is: The PSLRB’s website, http://www.pslrb-crtfp.gc.ca, 
PITIRCe An neu Rolatione oand contains a wealth of useful information, including: 
P.O. Box 1525, Station B 
Ottawa, Ontario 
Canada 

K1P 5V2 


* summary and full-text versions of Board decisions 


* information on the Board’s mandate, membership 
and functions 


¢ hearing schedules 
The PSLRB may also be contacted by telephone 


* information on the status of collective bargainin 
or fax between the weekday hours of 08:00 and Sate ae 
16:00 (EST) * annual reports and publications 


¢ frequently asked questions, fact sheets, practice 
notes, guides and videos 


¢ labour relations legislation, regulations and forms 
* newsletters 


Telephone: 613-990-1800 
Fax: 613-990-1849 


The PSLRB may be reached by email at 
mail.courrier@pslrb-crtfp.gc.ca. 


¢ how to register for mediation training 
The PSLRB’s library houses a large collection of 


labour relations resources. They can be viewed 
via the library catalogue on the website or by 
contacting the library directly. 


The library is pleased to furnish copies of Board 
decisions and to respond to reference questions. 


The library’s address is: 


C.D. Howe Building 
240 Sparks Street 
West tower, 6th floor 
Ottawa, Ontario 


Telephone: 613-990-1813 
Toll free: 866-931-3454 


Email: library-bibliotheque@pslrb-crtfp.gc.ca 
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Appendix 1 


Table 1: Number of Bargaining Units and Public Service 
Employees by Employer and Bargaining Agent 


April 1, 2008 to March 31, 2009 


Other Employers 


Number of public i 
service employees 
in non-excluded 
positions 


Separate employers (by bargaining agent) Number of 
bargaining 


units 


CANADA REVENUE AGENCY 


Professional Institute of the Public Service of Canada 


Public Service Alliance of Canada 


Total 
CANADIAN FOOD INSPECTION AGENCY 


Professional Institute of the Public Service of Canada 


Public Service Alliance of Canada 


Total 
CANADIAN INSTITUTES OF HEALTH RESEARCH 


| 
= 
= jn 
> eels 
| 
ao 
eu 


CANADIAN NUCLEAR SAFETY COMMISSION 


Professional Institute of the Public Service of Canada 


Total 


CANADIAN POLAR COMMISSION 


No bargaining agents 


Total 


CANADIAN SECURITY INTELLIGENCE SERVICE 


Public Service Alliance of Canada 


Total 


COMMUNICATIONS SECURITY ESTABLISHMENT 


Public Service Alliance of Canada 4) 1742 
Total 1 1742 
Ne 4 
aA re, 
STR TR ET AI TERT 
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Table 1: Number of Bargaining Units and Public Service 
Employees by Employer and Bargaining Agent 


_ April 1, 2008 to March 31, 2009 


Other Employers (continued) 


y eX! ena pee = aN 
Separate employers (by bargaining agent) Number of Number of public 
bargaining service employees 
units in non-excluded 
positions 
| FINANCIAL CONSUMER AGENCY OF CANADA 
No bargaining agents ; 0 u a 48 __] 
Total 0 48 


FINANCIAL TRANSACTIONS AND REPORTS ANALYSIS CENTRE OF CANADA 


No bargaining agents 


Total 


INDIAN OIL AND GAS CANADA 


No bargaining agents 


Total 


| NATIONAL CAPITAL COMMISSION 


Total 


NATIONAL ENERGY BOARD 


Professional Institute of the Public Service of Canada 


Total 


NATIONAL FILM BOARD 


| 
| 
| 
| 
| 
| 
| 
| 


| Canadian Union of Public Employees, Local 2656 


Professional Institute of the Public Service of Canada 


Syndicat général du cinéma et de la television, CUPE Local 9854 


Total 


Public Service Alliance of Canada 1 


SL TS 
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Appendix 1 


Table 1: Number of Bargaining Units and Public Service 
Employees by Employer and Bargaining Agent 


April 1, 2008 to March 31, 2009 


Other Employers (continued) 


econarais employers (by bargaining agent) | Number of 5 Number of public 
bargaining service employees 
units in non-excluded 
positions 
NATIONAL RESEARCH COUNCIL CANADA : 
_ Professional Institute of the Public Service of Canada - 7 ; . _ 1833 
‘ Research Council Employees’ Association _ A 2349 
Total 4182 
NATIONAL ROUND TABLE ON THE ENVIRONMENT AND THE ECONOMY 
‘ No bargaining agents - ; 0 
Total 0 
NATURAL SCIENCES AND ENGINEERING RESEARCH COUNCIL OF CANADA 
No bargaining agents ”" a ; 07 387 at 
Total 0 387 
NORTHERN PIPELINE AGENCY CANADA : 
No bargaining agents 0 0 4 
| Total 0 0 
OFFICE OF THE AUDITOR GENERAL OF CANADA 
Public Service Alliance of Canada _ ig ; oa 507 
Total 2 507 
OFFICE OF THE CORRECTIONAL INVESTIGATOR : 
No bargaining agents ; = 7 3 0 : 
Total 0 
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- Table 1: Number of Bargaining Units and Public Service 


Employees by Employer and Bargaining Agent 
wae 1; proet to March 31, 2009 


Other Employers (continued) 


| Separate employers (by bargaining agent) Number of Number of public 
bargaining service employees 


units in non-excluded 


positions 


| OFFICE OF THE SU JPERINTENDE NT OF FINANCIAL INSTITUTIONS 


Professional Institute of the Public Service of Canada 1 
Public Service Alliance of Canada 1 
| Tot | 2 
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PARKS CANADA AGENCY 


Public Service Alliance of Canada 


SECURITY INTELLIGENCE REVIEW COMMITTEE 


oe 0 0 
IAL SCIENCES AND HUMANITIE S RESEARCH COUNCIL | 
AFF OF THE NON-PUBLIC FUNDS, CANADIAN FORCES 
: S ei uA BENS ; 


-ublic Service Alliance of Canada = : : 


1d Food and Commercial Workers Union 12 899 


22 1745 


SURVEY OPERATIONS 


Public Service Alliance of Canada 2 


2063 


lotal D) 


Total for other employers 57 


2063 


66 611 


Total for all employers 90 254 489 


inlic Service Alliance of Canada 1 200 
al a a 1 200 
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Appendix 1 


Table 2: Number of Bargaining Units and 


Public Service Employees by Bargaining Agent 
April 1, 2008 to March 31, 2009 


(ji 
Certified bargaining agent Number of public _ 


Number of 
bargaining service employees 
units in non-excluded 
positions 

Association of Canadian Financial Officers 1 3691 
Association of Justice Counsel x - 1 2600 
CAW — CANADA — ey! : 7 
CAW — CANADA, Local 2182 7 1 350 

| Canadian Association of Professional Employees : : 2 1 12 525 

| Canadian Federal Pilots Association 2 420 _ 
Canadian Merchant Service Guild 1 983 
| Canadian Military Colleges Faculty Association : ; 1 219 ; 
Canadian Union of Public Employees, Local 2656 2 ; 236 
Communications, Energy and Paperworkers Union of Canada, Local 588 ; 1 27 
Federal Government Dockyard Chargehands Association : ; 1 84 
Federal Government Dockyard Trades and Labour Council (East) Lad 1 ns 831 | 
Federal Government Dockyards Trades and Labour Council learn B.C.) 1 940 
_ Graphic Communications International Union 1 38 
Hospitality and Services Trade Union ; > : 1 reer _ 4 
_ International Brotherhood of Electrical Workers, Local 2228 1 1102 

; Professional Association of Foreign Service Officers ; ; 1 1200, 5 
Professional Institute of the Public Service of Canada 19 31 439 
Public Service Alliance of Canada | = : a - 24 ” 150 070 
Research Council Employees’ Association 4 6 : 2351 
Syndicat general du cinema et de la television, CUPE Local 9854 : : 1 4 126 

| United Food and Commercial Workers Union 7 19 . 1362 7 
Union of Canadian Correctional Officers — 
Syndicat des agents correctionnels du Canada = CSN —_- ; 1 6000 : 
Total 90 216 605* 


*The total in Table 2 does not equal the 254 489 employees indicated in Table 1 (the Treasury Board and separate employers) because 37 928 of the 
employees in non-excluded positions included in that table must not be represented by a bargaining agent. 
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S 5s Before the 
e Labour Relations Board 


2008-2009 


Number Number of | Total number Number of cases closed Number of | Decisions Number 
of cases new cases of cases (includes cases settled, withdrawn | cases carried | or orders of cases 
| brought received and decided) forward to covered by 
forward from 2009-2010 decisions 
| previous or orders 
years 
aa settled | withdrawn | decided 
| | Grievances 2857 939 3796 286 609 470 2431 59 470 
| = Boo [a 2) | Ie i : : 5 a 
“Total grievances : 2857 | 939 3796 1365 2431 59 470 
| Complaints of unfair 
about practic es 99 167 266 10 18 38 200 26 38 
| | Complaints | under the 
Canada Labour Code 13 16 29 3 3 3 20 3 3 
| Total complaints = 112 183 295 75 220 29 41 
ertifications | 0 0 0 0 0 
tification | 0 3 3 3 0 1 3 
letermination of 7 
essor rights 0 0 0 0 0 0 0 
Determination of 198 settled or withdrawn 
nanagement and 284 356 640 246 decided! 196 246 246 
confidential positions Total: 444 
Designation of essential : ; 1 withdrawn 
services positions 3 8 2 decided 5 2 2 
| Total: 3 
| ns for review 0 withdrawn 
5 1ECISI 7 ff 6 decided 1 6 6 
| Total: 6 
Requests fo sion | 83 settled or withdrawn 
oF } 10 | 6 115 6 decided 26 5 6 
| 7 Total: 89 
otal applications =| =388 =| «377 773 545 228 260 263 
TOTAL | 3365 1499 4864 1985 2879 348 774 
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Appendix 3 


in employer or a 


argaining agent — 


y Now refer any 
stion concerning 
interpretation or 
application of a 
Ctive agreement 
in arbitral award 
0 an adjudicator. 


Notable Public Service Labour 
Relations Board Decisions 


Policy Grievances 


The Public Service Labour Relations Act (PSLRA) 
created a new type of grievance, the policy 
grievance. Formerly, under the Public Service Staff 
Relations Act (PSSRA), an employer or a bargaining 
agent could refer a question concerning the 
enforcement of an obligation under a collective 
agreement or an arbitral award to adjudication 
but only in a limited fashion. An employer or a 
bargaining agent may now refer any question 
concerning the interpretation or application of 

a collective agreement or an arbitral award to an 
adjudicator regardless of whether that question 
can be raised in an individual or group grievance. 


This year, some decisions were rendered on policy 
grievances. Those decisions help to better define 
the terms of the legislative provisions in question. 


in Public Service Alliance of Canada v. Treasury 
Board (Canada Border Services Agency), 2008 PSLRB 
84, and Professional Institute of the Public Service 
of Canada v. Treasury Board (Correctional Service 
of Canada), 2008 PSLRB 95, the issue was what the 
egislator meant by the expression “... as it relates 
to ... the bargaining unit generally.” The employer 
argued that it must mean that all bargaining unit 
members were directly affected. The adjudicators 
found that the expression had to be understood in 

a different way. 


n PSAC v. TB (CBSA), the Canada Border Services 
Agency had adopted a policy on arming and defence 
tactics. The bargaining agent challenged it in a 
policy grievance, but the employer objected that 

a policy grievance could not relate to an employer’s 
policy but only to a collective agreement or an 
arbitral award. The employer also argued that the 
policy only affected certain employees and not the 
bargaining unit “generally.” The adjudicator held that 
the bargaining agent could challenge the policy 
since it was arguing that the policy contravened the 
collective agreement. The adjudicator found that the 
term “generally” had to be interpreted in a broad 
and qualitative rather than a quantitative manner. 
That was because the legislator’s intent was to 
provide effective mechanisms for resolving issues 


that might arise in interpreting a collective agreement. 
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The issue with the expression “bargaining unit 
generally” arose markedly in PIPSC v. TB (CSC). The 
parties agreed that only a small percentage of the 
unit’s members were affected at the time of the 
grievance. However, the adjudicator stated that the 
expression had to be understood in a general sense 
and not given a narrow application. In this case, the 
bargaining agent filed a policy grievance on behalf 
of computer services employees who worked in 
the correctional system and who were entitled to a 
penological factor allowance. That group represented 
only 1 percent of the employees covered by the 
collective agreement. However, the adjudicator held 
that the issue arose generally for all employees in 
the computer sector who had to work in correctional 
services — in theory, any of them — and therefore 
the question was of general interest to the 
bargaining unit. 


Moreover, the PSLRA specifically sets out the 
adjudicator’s remedial powers if a grievance could 
have been the subject of an individual or a group 
grievance. Section 232 of the PSLRA limits the 
adjudicator’s remedial powers to the following 
three measures when dealing with a collective 
agreement or an arbitral award: declaring a 
correct interpretation, declaring a contravention 
and ordering a specific application. 


in Canadian Merchant Service Guild v. Treasury 
Board (Department of Fisheries and Oceans), 2008 
PSLRB 52, the bargaining agent challenged a circular 
that, in its view, contravened the collective 
agreement and penalized ship captains who had to 
devote a few hours to familiarization when they took 
control of a new vessel. The adjudicator ruled in 
the bargaining agent’s favour and ordered that a 
compensatory payment be made retroactively to 

the captains who would have been aggrieved by 

he circular’s application. 


The employer applied to the Federal Court for 
judicial review. The employer accepted the 
decision about the circular and the need to amend 

it. However, it arqued that the adjudicator had 
exceeded his jurisdiction by ordering a retroactive 
payment. In Canada (Attorney General) v. Canadian 
Merchant Service Guild, 2009 FC 344 (at the time 
this report was written, the decision had not yet 
been translated), the Federal Court upheld the 
adjudicator’s decision. First, the judge was of the 
view that section 232 of the PSLRA was inapplicable 
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While historically 
the employer 
designated certain 
positions as 
essential, under the 
PSLRA the parties 
must now agree to 
establish an 
essential services 
agreement. 


The Board allowed 
the preliminary 
objection that the 
application for 
arbitration was 
incompatible with 
the subsequent 
filing of a complaint 
for failing to bargain 
in good faith. 
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because the bargaining agent had filed a grievance 
against the circular without even knowing whether 
an employee had been affected. Second, the judge 
stated that, even if section 232 applied, the 
adjudicator would have had the power to order the 
retroactive payment because he could order that his 
interpretation apply “in a specified manner.” 


Essential Services 


The PSLRA created the concept of essential services 
agreements. In Public Service Alliance of Canada 
v. Parks Canada Agency, 2008 PSLRB 97, the Board 
explained how the new provisions changed the 
procedure for declaring positions as essential during 
a strike. While historically the employer designated 
certain positions as essential, even if it ended up 
being challenged by the bargaining agent, under 
the PSLRA the parties must now agree to establish 
an essential services agreement. If they reach an 
impasse, the Board must make the decision. 


n Parks Canada Agency, the Board declared (1) that 
the burden is still on the employer to convince the 
Board that a service is essential for the safety and 
security of the public and (2) that those services 
that are essential in the event of a strike must be 
determined. In this case, the public could still enter 
a park even if the employer had closed it during a 
strike, which meant that public safety and security 
had to be ensured through the following services: 
monitoring forest fires, search and rescue, water 
supply, and garbage handling. However, the 
employer had not established that support for 
recreational services was an essential service. Based 
on the Board's definition of essential services, it was 
the employer’s responsibility to determine the level 
of essential services to provide, after which the 
parties had to resume their discussions to establish 
the type and number of positions required for 
essential services. 


i Public Service Alliance of Canada v. Treasury 
Board (Border Services, Program and 
Administrative Services and Operational Groups), 
2009 PSLRB 37, the Board ruled that it remained 
seized of an application for the determination of 
essential'services. That was so even though the 
parties in this case had entered into a collective 
agreement during the proceedings, which had since 
come into force. According to the Board (and the 
parties), nothing in the PSLRA prevented the Board 


from remaining seized of the essential services 
agreement out of a concern to promote the scheme 
of the PSLRA. 

Bad Faith Bargaining 

in Professional Institute of the Public Service of 
Canada v. Canadian Food Inspection Agency, 2008 
PSLRB 50, the bargaining agent filed a bad faith 
bargaining complaint since the employer had 

not tabled a monetary offer after 18 months of 
negotiations because it lacked a mandate from the 
Treasury Board. The bargaining agent had previously 
requested the establishment of an arbitration board, 
which had already met and rendered its decision 
before the complaint was heard. The Board allowed 
the preliminary objection that the application for 
arbitration, which had as a prerequisite good faith 
bargaining by the parties, was incompatible with 
the subsequent filing of a complaint for failing to 
bargain in good faith. 


The same parties were again opposed in Professional 
Institute of the Public Service of Canada v. Canadian 
Food Inspection Agency, 2008 PSLRB 78, in which 
the bargaining agent alleged that the employer had 
breached its duty to bargain in good faith under 
section 106 of the PSLRA for the following reasons: 
payroll data had not been provided in a timely 
manner, several bargaining sessions had been 
cancelled and the employer had abolished four 
positions, two of which belonged to bargaining 
agent representatives. 


The bargaining agent later requested arbitration 
because of the parties’ inability to enter into a 
collective agreement. The employer objected that 
the bargaining agent could not file a bad faith 
bargaining complaint and request arbitration at the 
same time. The Board found that the complainant 
was not precluded from pursuing its complaint 
because it later requested arbitration, and it 
distinguished its earlier decision on the facts. 
The Board found that the employer was partly 

to blame for delaying collective bargaining. 


in Public Service Alliance of Canada v. Senate 
of Canada, 2008 PSLRB 100, the Board decided 
another bad faith bargaining complaint under the 
Parliamentary Employment and Staff Relations Act 
(PESRA). The bargaining agent alleged that the 
employer had bargained in bad faith by changing 
one of its proposals during negotiations. 


Public Service Labour Relations Board 


Adjudicators 
rendered three 
decisions this 
year defining 

the parameters 
of employees’ 
reedom to criticize 
their employer. 


The proposal concerned the reimbursement of 
benefits when leave was granted for collective 
bargaining. The employer initially sought an increase 
in the percentage reimbursed to cover benefit costs, 
but the bargaining agent refused. The employer then 
proposed deleting the reimbursement provisions 
from the collective agreement, which the bargaining 
agent condemned as an unfair proposal. The Board 
decided that it would not rule on the content of the 
proposals but that it would intervene only if bad faith 
bargaining was actually present. That was not the 
case, according to the Board. The employer had 
provided figures to justify the increase it was seeking 
and had not abruptly changed positions. Therefore, 
there was no indication that the respondent sought 
to avoid entering into a collective agreement. 


Criticism of the Employer —Freedom of Expression 


Adjudicators rendered three decisions this year 
defining the parameters of employees’ freedom to 
criticize their employer. Those decisions are subject 
to the Federal Court’s eventual decision on an 
application for judicial review of the first of them. 


In King v. Treasury Board (Canada Border Services 
Agency), 2008 PSLRB 64, the grievor, a bargaining 
agent official, had written to the United States 
Secretary of Homeland Security to denounce certain 
Canadian border practices, such as not arming 
customs officers and hiring students after 
rudimentary training. The grievor was suspended 
without pay for 30 days. The adjudicator found that 
the grievor had exercised his rights as a bargaining 
agent official and that the contents of the letter were 
neither malicious nor false. Therefore, the suspension 
was cancelled. There is now an application before the 
Federal Court for judicial review of that decision. 


However, in Labadie v. Deputy Head (Correctional 
Service of Canada), 2008 PSLRB 85, the adjudicator 
ruled in the employer’s favour. The grievor, a 
correctional officer, was dismissed after publishing 
a book in which he alleged serious wrongdoing by 
employees and management. The grievor argued 
that he was not aware of the policies on the media 
and on the internal disclosure of wrongdoing. He 
acknowledged that he had erred. The Correctional 
Service of Canada believed that he had breached 
its trust. The adjudicator held that the grievor had 
been terminated for violating his duty of loyalty. He 
had made serious accusations against management 
and certain employees without using the internal 
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mechanisms available to him before making his 
concerns public. The grievor could not avail himself 
of the exceptions to the duty of loyalty established 
by the courts since to do so, an employee must 
prove that his or her accusations have a rational 
foundation, which the grievor failed to do. 


In the third decision, Andres et al. v. Canada 
Revenue Agency, 2009 PSLRB 36, the adjudicator had 
to decide whether wearing a button that informed 
the public that certain services would no longer be 
provided was misconduct for which the employer 
could impose a suspension. The adjudicator found 
that the employees had not breached any rule by 
wearing the button but that they had only exercised 
their right to participate in a bargaining agent 
activity, which was protected by both the collective 
agreement and the PSLRA. 


A Shuontacaey SF °ha on bi coee cae? 
Arbitration (Challenge) 


The establishment of an arbitration board generally 
goes smoothly. One party to the negotiations asks 
the Chairperson of the Board to establish an 
arbitration board because the parties are unable to 
agree on certain specific points while negotiating 
the collective agreement. Therefore, the dispute 
has to do with content. 


It sometimes happens that a party objects to the 
actual points referred to arbitration. That happened 
in Association of Justice Counsel v. Treasury Board, 
2009 PSLRB 20, in which the employer objected to 
many of the proposals that the bargaining agent 
intended to refer to arbitration. The parties were 
still negotiating their first collective agreement. 


The employer had many objections to the content of 
certain proposals because they were contrary to the 
PSLRA, which specifically excludes certain terms and 
conditions of employment from collective bargaining, 
such as those relating to pensions and performance 
appraisal. The Chairperson found partly in the 
employer’s favour and amended the proposals 

to leave out the items excluded by the PSLRA. 


The employer was of the opinion that two proposals 
in particular had not been properly referred to 
arbitration and, above all, had not been discussed 
before arbitration, which meant that they could not 
be referred to an arbitration board under the PSLRA. 
One had to do with lawyers’ offices and the other 
with the rate of pay. 
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Adjudicators have 
continued to explore 
the jurisdiction 
conferred on them 
by the PSLRA to 
apply the provisions 
of the Canadian 
Human Rights Act. 
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With respect to offices, the parties had already 
discussed the lawyers’ need for closed offices to 
protect solicitor-client privilege. The bargaining 
agent's arbitration proposal clarified that the offices 
should have exterior windows. The Chairperson 
found that the proposal was similar enough to 
be acceptable. 


With respect to pay, the bargaining agent added 
a clause to the arbitration request stating that the 
parties would negotiate the new rates of pay if a 
new classification standard were established. The 
employer objected that the clause had never been 
discussed, but the Chairperson upheld it as an 
arbitration request because it was a standard 
clause in many collective agreements and because 
the issue of pay had already been raised. As well, 
it was indeed an issue of pay and not classification, 
which is the employer’s exclusive prerogative. 


=a - 
Amreement 


Under the PSSRA, it was consistently found that 
adjudicators had no jurisdiction to rule on the 
implementation of a settlement reached by an 
employer and a grievor. In Amos v. Deputy Head 
(Department of Public Works and Government 
Services), 2008 PSLRB 74, the adjudicator called that 
line of authority into question under the PSLRA. 


The adjudicator focused in particular on the meaning 
of section 236 of the PSLRA, which provides that an 
employee's right to file a grievance is in lieu of any 
other right of action. As a result, and taking into 
account the Supreme Court of Canada’s decisions 
confirming the exclusivity of the grievance process 
for resolving disputes in a labour relations context, 
the adjudicator found that the PSLRA gave him 
jurisdiction to hear an allegation and to make 
the order that he considered appropriate in the 
circumstances. The allegation stated that a party was 
in non-compliance with a final settlement agreement 
for a grievance that could be referred to adjudication. 


+ 


There is now an application before the Federal Court 
for judicial review of that decision. 


Jurisdiction under the Canadian Human 
Rights Act 


Adjudicators have continued to explore the 
jurisdiction conferred on them by the PSLRA to apply 
the provisions of the Canadian Human Rights Act 
(CHRA). |n Pepper v. Deputy Head (Department of 
National Defence), 2008 PSLRB 71, the adjudicator 
had to decide what compensation would be paid 
under the CHRA. There is now an application for 
judicial review of that decision. 


\n Gibson v. Treasury Board (Department of 
Health), 2008 PSLRB 68, the adjudicator found that 
he had jurisdiction to hear a grievance on a fixed- 
term contract not being renewed. The employer 
objected that the PSLRA did not give the adjudicator 
jurisdiction over a contract not being renewed, but 
the adjudicator disagreed. In particular, he relied on 
the PSLRA provision giving adjudicators the power to 
apply the provisions of the CHRA. Since the grievance 
alleged that a prohibited ground of discrimination 
was the reason for not renewing the contract, the 
adjudicator had jurisdiction to determine whether 
the CHRA had in fact been contravened. After taking 
jurisdiction over the grievance, the adjudicator ruled 
that the grievor had not proved any prohibited 
discrimination. 


in Delage v. Treasury Board (Department of 
Fisheries and Oceans), 2009 PSLRB 43, the 
adjudicator accepted the argument based on 
the CHRA to support the interpretation of the 
collective agreement. In this case the grievor, who 
had taken parental leave, claimed to be entitled to 
a retroactive increase in parental benefits because 
he had been reclassified retroactively while on 
eave. His colleaques had received a retroactive 
pay increase, but his pay increase had not come 
into effect until he returned to work. 


Considering all the parental leave provisions of 

the collective agreement, which clearly set out the 
parties’ intention to ensure that parents on leave 
would receive a certain percentage of their pay, the 
adjudicator found that it would be unfair and contrary 
to the CHRA to deprive the grievor of an adjustment 
to his benefits based on his new pay. Not adjusting 
his benefits would amount to discrimination based 
on family status under the CHRA. 


Public Service Labour Relations Board 


In a previous decision, Delage v. Treasury Board 
(Department of Fisheries and Oceans), 2008 
PSLRB 56, the adjudicator had already found that 
the grievor could make an argument based on the 
CHRA because, although the CHRA had not been 
raised earlier in the grievance process, its use did 
not change the basis for the grievance, namely, 
the discriminatory interpretation of the parental 
leave clauses. 


Review of the Bargaining Structure 


Under the PESRA, the Board has the power to review 
its decisions at the request of either party. In House of 
Commons v. Professional Institute of the Public 
Service of Canada et al., 2009 PSLRB 23, the 
employer asked the Board to review the bargaining 
structure, which it believed was no longer 
appropriate. The employer argued that the structure 
— four bargaining agents representing seven 
bargaining units — was too cumbersome. With the 
new pay structure applicable to all employees and 
the integration of certain functions, the employer 
was of the opinion that a single bargaining unit 
would suffice. The Board found that the various 
bargaining units still had their raisons d’étre since the 
tasks, working conditions and work cultures varied 
considerably between units. The Board found that the 
employer had not established that a change in 
bargaining structures would be conducive to 
harmonious labour relations. Labour relations were 
already excellent, and a good percentage of House of 
Commons employees not being unionized would no 
doubt have presented a problem in defining the 
proposed bargaining unit. 


National Joint Council Directives 


The National Joint Council (NIC) is an entity made up 

of employer and bargaining agent representatives. It 
establishes certain directives that may then be incorporated 
into collective agreements. In developing those directives, 
the NIC may use resources such as Statistics Canada. 


That was the situation in Antaya et al. v. Treasury 
Board (Department of Human Resources and Skills 
Development), 2009 PSLRB 25, in which a group of 
grievors challenged an amendment to the Isolated 
Posts and Government Housing Directive (IPGHD) 
that removed the city of Whitehorse, Yukon, from 
the list of isolated posts for which the grievors 
received an isolated post allowance. A Statistics 
Canada study showed that Whitehorse no longer 
met the isolated-post criteria. 


Appendix 3 


The grievors challenged the methodology that 
Statistics Canada used in the study and the NJC’s 
decision to amend the IPGHD as a consequence. 


The adjudicator found that her jurisdiction over the 
grievance extended only to the manner in which the 
employer had applied or interpreted the directive. The 
employer had complied with the directive as written. 
According to the adjudicator, the grievance did not 
challenge the employer’s conduct but rather the NJC’s 
decision to accept the Statistics Canada data. The 
adjudicator stated that she had no jurisdiction over 
that decision and dismissed the grievance. 


= 


Jurisdiction 


A jurisdictional issue arose again in an entirely 
different context in Zhang v. Treasury Board 
(Privy Council Office), 2009 PSLRB 22. That decision 
followed another decision by an adjudicator 
(2005 PSLRB 173) ordering the employer to search 
diligently for a position for the grievor, who had 
been terminated, and to consider her to be on 
paid leave in the meantime. 


In the newer Zhang case, further developments gave 
rise to a new grievance. As soon as the two-month 
period that the adjudicator had set for searching 
for a job ended, the employer again terminated the 
grievor’s employment and cancelled her reliability 
status. However, the grievor had obtained a position 
in another part of the public service, which meant 
that the employer had to cancel her termination. 
She filed a grievance against the termination. At the 
hearing, she maintained the part of the grievance 
about her pay from the time she was terminated 
until she started her new position, which the 
employer refused to pay her. 


The employer challenged the adjudicator’s 

jurisdiction. It its view, the issue had to do with 
enforcing another adjudicator’s decision, which 
was subject to judicial review in the Federal Court. 


The adjudicator found that she had jurisdiction over 
the termination grievance, which had evolved into 
a pay claim. The termination did not arise out of 
the earlier order since nothing in that order required 
the employer to terminate the grievor as soon as the 
two-month period for searching for another job for 
the grievor had ended. The employer’s decision to 
terminate the grievor was a new decision and had 
validly been referred to adjudication under section 209 
of the PSLRA. 
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The Federal Court 
ruled that the 
adjudicator had 
erred in not 
determining 
whether the 
retraining program 
was reasonable 
and appropriate 
as required by 
the collective 
agreement. 


The Court 
criticized the 
adjudicator for 
reaching a 
conclusion about 
the grievor’s 
psychological 
distress. 


Employer’s Duties with respect to 
Surplus Employees 


Olson v. Canadian Food Inspection Agency, 2009 
PSLRB 6, completed a process begun in Olson v. 
Canadian Food Inspection Agency, 2007 PSLRB 24, 
and dealt with the employer’s duties with respect 
to surplus employees. 


The grievor’s veterinarian position was declared 
surplus, and the employer offered him another 
position for which he had to enter a retraining 
program. The employer terminated his employment 
during the retraining. The grievor filed a grievance, 
which the adjudicator dismissed in the 2007 decision. 
The adjudicator found that the Agency’s right to 
appoint employees to positions included the right to 
assess whether they met the requirements during the 
training period preceding their possible appointment. 


On judicial review, in Olson v. Canada (Attorney 
General), 2008 FC 209, the Federal Court ruled 
that the adjudicator had erred in not determining 
whether the retraining program was reasonable and 
appropriate as required by the collective agreement. 
The Court referred the matter to another adjudicator 
to determine whether the retraining program was 
in fact reasonable and appropriate. 


In the 2009 decision, the adjudicator found that the 
employer had put the grievor in a position in which 
he had to meet considerable challenges even though, 
in principle, he was still being retrained. In fact, 
he had to find solutions to personnel management 
problems without having been adequately trained to 
handle those issues. Therefore, the employer had not 
fulfilled its contractual duty to provide reasonable and 
appropriate retraining. The adjudicator ordered that 
the grievor be reinstated as a surplus employee. 


The Federal Court allowed a few applications for 
judicial review during the 2007-2008 fiscal year. 
In addition to those already mentioned above in 
the discussion of the proceedings before the Board, 
two decisions are summarized in the text that 
follows, in which the Court’s reasoning was very 
diferent from that of the adjudicator. 


Last year’s report referred to Demers v. Deputy Head 
(Correctional Service of Canada), 2007 PSLRB 89, 
in which the adjudicator allowed the grievor’s 
grievance. A disciplinary penalty had been imposed 
on the grievor because he had insisted on wearing 
a tie to work, which was contrary to the new dress 
code. The adjudicator found that the disciplinary 
action was inappropriate and that wearing a tie 
had no impact on the employer’s operations. The 
adjudicator ordered the employer to rescind the 
disciplinary penalty and to reimburse the grievor 
for the income that he had lost during his extended 
sick leave, which, in the adjudicator’s view, resulted 
entirely from the employer’s intransigence. 


in Canada (Attorney General) v. Demers, 2008 FC 
873, the Federal Court allowed the application for 
judicial review and referred the matter back to the 
Board with the direction that the grievance be 
dismissed. The Court criticized the adjudicator, 
among other things, for reaching a conclusion 
about the grievor’s psychological distress. In its view, 
it was a matter for an expert, not an adjudicator. Since 
the employer had not erred in any way, the 
adjudicator’s decision was unreasonable. The grievor 
has appealed this decision. 


in Tobin v. Treasury Board (Correctional Service of 
Canada), 2007 PSLRB 26, the adjudicator allowed 
the employee’s grievance against his dismissal. The 
grievor was charged with criminal offences in relation 
to his off-duty conduct. He received a suspended 
sentence and was placed on probation, but most of 
the charges were withdrawn. Relying on the case law 
referred to by both parties, the adjudicator found that 
the employer had no justification for dismissing the 
gnevor for his conduct outside the workplace. 


On judicial review in Canada (Attorney General) v. 
Tobin, 2008 FC 740, the Federal Court stated that 
the dismissal had to be considered in light of the 
imperative nature of the standards set by the 
Commissioner of the Correctional Service of 
Canada, which required that an employee be 
dismissed if the employee’s conduct harmed 
the Correctional Service of Canada’s reputation. 
The applicability of those standards had not been 
brought before the adjudicator. In April 2009, the 
Federal Court of Appeal heard the appeal of the 
decision but has yet to render its decision. 


Public Service Labour Relations Board 


Table 1: Collective Bargaining Cases 
2008-2009 


Appendix 4 


Carried over Received in Total Settlements Not settled Carried over ; 
from 2007-2008 2008-2009 to next 
fiscal year 
Requests for mediator 3 11 14 3 6 5 
Carried over Received in Total Settlements Arbitral Carried over 
from 2007-2008 2008-2009 awards to next 
fiscal year 
Arbitration boards 5) 14 19 3 9 7 
Carried over Received in Total Settlements PIC report Carried over 
from 2007-2008 2008-2009 to next 
fiscal year 
PICs 0 5 5 1 0 4 
S 


Table 2: Mediation Services Cases 


2008-2009 
re . 
Cases received Completed 
in 2008-2009 mediation cases 
Mediation {Cases where | Cases where | Cases settled | Cases not | Success rate Total 
cases Carried | mediation mediation | or withdrawn settled | (% of completed number 
over from | agreed toin | refused in mediation cases | of cases 
previous years| 2008-2009 2008-2009 settled or carried 
withdrawn) forward to 
2009-2010! 
1068 152 
Mediation of grievances 
or complaints 1577 457 611 124 28 82% 1882 
filed with the Board 
Preventive mediation 45 63 79 
| S(aa |emeke (iio 87% 11 


The development and introduction of a new case management system will result in this data bank being reviewed in 2009-2010. 
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MESSAGE FROM THE CHAIRPERSON 


| am pleased to submit to Parliament the Annual Report of the 
Public Service Labour Relations Board (PSLRB) for 2009-2010. 


During the year under review, the PSLRB strived to enhance 
our efficiency and effectiveness by continuing to improve 
the delivery of our adjudication services through ongoing 
consultations with our clients. In particular, we took the 
initial steps to create a Client Consultation Committee, 

in which we will work closely with our clients to gain insight 
into their views on how we can refine our adjudication and 
mediation processes and practices. 


Exploring innovative ways to effectively manage our 

sizable caseload to ensure that active cases are kept to a 
manageable number and to reduce the overall time it takes 
to complete case files remained a priority. For example, 

we rendered decisions on some cases based on information 
already on file or through written submissions, rather than 
through formal hearings, which represents a proactive shift 
in Our approach to case management and that resulted in 
enhanced fairness, efficiency and effectiveness, as well as 
cost savings. As well, pre-hearing and case management 
conferences continued to yield excellent results by enabling 
the parties to resolve preliminary issues, such as objections 
with respect to the Board’s jurisdiction to hear certain 
matters and the timeliness of applications, as well as 
incidental issues related to disclosure, confidentiality orders, 
and the identification of witnesses. They also provide 

the adjudicator or Board member with an opportunity 

to narrow down the issues in dispute, clarify the number 

of hearing days required and discuss settlement 
possibilities. Those factors contribute to making more 
efficient use of our and the parties’ time and resources 
and, in some cases, can eliminate the need for an oral hearing. 


On the mediation side of our business, again this year, 
the parties were able to achieve considerable success with 
the support of our PSLRB mediators. Our mediators help 


—— ee 


parties to resolve their disputes in an open and collaborative 
environment that is less adversarial than the adjudication 
process. When resources permitted, preventive mediations 
were undertaken, which enabled disputes to be resolved 
before a gnevance or a complaint was formally referred 

to the PSLRB. Board mediators also helped the parties 
resolve their collective bargaining disputes through either 
conciliation or arbitration. Conciliation involves appointing 
a Public Interest Commission that makes settlement 
recommendations that are not binding on the parties 
involved. Arbitration allows the parties to obtain a binding 
decision from an impartial, third-party panel. 


While we have achieved considerable success this past year 
in fulfilling our statutory responsibilities under the Public 
Service Labour Relations Act, as a result of stable, long-term 
funding, additional financial resources are still required to 
enable our Compensation Analysis and Research Services 
to develop the methodology and to initiate the field work 
for their public-service-wide, market-based compensation 
comparability study. Those funds are still under review. 
Another challenge that we face and that | have raised in 
previous years is the delays that we have experienced in 
appointing individuals to fill Board member vacancies. 

This can affect our ability to expeditiously handle our 
caseload. We continue to seek ways to minimize the impact 
of vacancies and to ensure that they are filled as quickly as 
possible, although it is often beyond our control. 


Looking ahead, we will continue to prepare for our 

new jurisdiction under the Public Sector Equitable 
Compensation Act, which has yet to come into force. 
However, as | reported last year, under the Budget 
Implementation Act, 2009, the PSLRB has the mandate to 
decide pay equity complaints that were before the Canadian 
Human Rights Commission. Seven such complaints were 
transferred to us, and to date, we have rendered two 


interim decisions for 
closed. The remaini 
hearings, likely with 


Finally, | am pleased 
reappointed as Chai 


all seven, three of which have been 
g complaints will be proceeding to 
n the upcoming fiscal year. 


to note that | have been 
person of the PSLRB for a three- 


year term that began on January 2, 2010. | look 


forward to continuir 
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g to provide leadership to the 


PSLRB, and | am confident that we can successfully 
address the challenges before us. | would like to 
take this opportunity to thank the Board members 
and all employees for their unfailing dedication 
and professionalism and their contribution to the 
efforts of the PSLRB as an impartial third party 
that fosters harmonious labour relations in the 
Public Service of Canada. 


Casper M. Bloom, Q.C., Ad. E. 
CHAIRPERSON 
Public Service Labour Relations Board 
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PART ONE: 
About the Public Service 


_ Labour Relations Board 


The Public Service 
Labour Relations 


Board is an 


independent quasi- 


Judiaal tribunal 
responsible for 
administering 
the collective 
bargaining 
and grievance 
adjudication 
systems in the 
federal public 
Service. 


WHO WE ARE AND WHAT WE DO 


The Public Service Labour Relations Board 
(PSLRB) is an independent quasi-judicial 
tribunal responsible for administering the 
collective bargaining and grievance adjudication 
systems in the federal public service. Given its 
independent status, the PSLRB is responsible 
to Parliament through a designated minister 
who is not a member of the Treasury Board. 
The designated minister is currently the Minister 
of Canadian Heritage and Official Languages, 
who is responsible under the Public Service 
Labour Relations Act (PSLRA) for tabling the 
PSLRB’s annual report to Parliament each year 
and for signing documents required under the 
Financial Administration Act (FAA). 


In accordance with its mandate under the 
PSLRA, the PSLRB provides three main services: 
adjudication, mediation, and compensation 
analysis and research. As well, under section 
396 of the Budget Implementation Act, 2009, 
the PSLRB is also responsible for dealing with 
existing pay equity complaints and with those 
that may arise under the Public Sector Equitable 
Compensation Act (PSECA), which has not yet 
come into force. 


The PSLRB is strongly committed to contributing 
to harmonious labour relations in the federal 


public service by resolving labour relations issues 
in an impartial manner. The ultimate result is 
an efficient and productive workplace that 
ensures the effective delivery of programs 

and services to Canadians. 


a 
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OUR THREE MAIN SERVICES 


Adjudication Services 


Board members render decisions on complaints 
and labour relations matters and act as 
adjudicators to decide grievances brought 
before them under the PSLRA. 


Adjudication services fall into three main areas: 


Grievances (individual, group or policy) 


¢ — interpretations of collective agreements and 
arbitral awards; 


¢ — disciplinary actions resulting in terminations, 
demotions, suspensions or financial penalties; 


* — demotions or terminations for unsatisfactory 
performance or for any other non-disciplinary 
reasons; and 


* — deployments without an employee’s consent. 


Complaints 

¢ — unfair labour practices; and 

* — reprisal actions taken for raising an issue under 
Part Il of the Canada Labour Code (CLO). 

Applications 

* — certifications and revocations of certifications; 

* — determinations of successor rights; 


* — determinations of managerial or confidential 
positions; 


¢ — determinations of essential services 
agreements; 


* — reviews of prior Board decisions; and 


* — requests for extensions of time to present 
grievances or to refer grievances to 
adjudication. 


Mediation Services OUR CLIENTS 
The PSLRB provides mediators who act impartially 
to assist parties in reaching collective agreements, 
manage their relations under collective 
agreements, and resolve complaints and 
grievances, which minimizes the need for 
formal hearings. 


In carrying out the activities of its three mandate 
areas, the PSLRB assists public service employees, 
employers and bargaining agents in the conduct 
of their labour relations activities. 


The PSLRA covers some 250 000 federal public 
service employees, who fall under a collective 
agreement, and applies to departments named 

in Schedule | of the FAA, the other portions of the 


Compensation Analysis and 
Research Services 


The PSLRB is a neutral and impartial source of public administration named in Schedule IV and 
compensation information obtained through the separate agencies named in Schedule V. 
comparability studies that can be used by parties (See Appendix 1 of this report.) 


engaged in the collective bargaining process in the 
federal public service, as well as by other public 
and private organizations and individuals. 


The Public Service Labour Relations Board at a Glance 


Our role is to administer the collective bargaining and grievance adjudication systems and offer mediation and 
compensation analysis and research in the federal public service. 


Our services 


Mediation services 


Compensation analysis 
and research services 


Adjudication services 


What we do 
@ “yy : 

¢ Administer a registry of applications, * Offer case mediation services that help parties resolve * Compile, analyze and disseminate 
complaints and grievances gnevances and complaints without resorting to formal hearings compensation information 
(individual, group and policy) * Offer conciliation and arbitration services that help parties resolve 

* Hold grievance adjudication and disputes related to the negotiation and implementation of collect- 
complaint hearings throughout ive agreements 
Canada ° 


Receive and investigate requests for certifications, revocations, 
¢ Render decisions exclusions and essential services, etc. 


Provide training in alternative dispute resolution 


What we seek to achieve 


* Fair and timely resolution of cases * Increased collaboration between labour and management * Support collective bargaining 
* Solid body of precedents and * Increased interest in and commitment to mediation on the part and compensation determination 
case law that can be used to help of all parties by providing accurate and 
ie Rite eee - comprehensive compensation data 
u How we benefit federal public servants and Canadians u 


Our work contributes to harmonious labour relations in the public service, which supports healthy and productive workplaces for public servants. By reducing 
the potential for labour unrest, we improve the ability of the public service to serve Canadians and protect the public interest. 
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Board member 
appointments 

are made so as 

to ensure that, 

to the greatest 
extent possible, 
there is a balance 
between people 
recommended by 
employers and by 
bargaining agents. 
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The Treasury Board, as the largest employer, employs 
about 186 000 public service employees in federal 
government departments and agencies. About 66 000 
public service employees work for one of the other 
employers, which range from large organizations such as 
the Canada Revenue Agency to smaller organizations such 
as the National Capital Commission. For a list of employers, 
please refer to Appendix 1, Table 1. 


As of March 31, 2010, 22 bargaining agents were certified 
to represent 88 bargaining units in the federal public 
service. About 63 percent of unionized employees are 
represented by the Public Service Alliance of Canada, a 
further 22 percent are represented by the Professional 
Institute of the Public Service of Canada and the remaining 
15 percent are represented by the 20 other bargaining 
agents. 


Table 2 in Appendix 4 reports the number of public service 
mployees in non-excluded positions by bargaining agent. 


@ 


The PSLRB’s clients also include some employees who 
are excluded from bargaining units or who are not 
represented. For example, individuals who occupy 
managerial and confidential positions are entitled to refer 
certain types of grievances to adjudication and to avail 
themselves of the PSLRB’s mediation services if they wish. 


Chairperson 
*Advisory 
Board 
**National Joint 
Council 


Vice-Chairpersons (3) 


Executive Director and 
General Counsel 


* Subsection 53(1) of the PSLRA provides for the 
establishment of an advisory board responsible for 
providing advice to the Chairperson with respect to 
compensation analysis and research services. 


The PSLRB has no direct involvement in the 
operations of the National Joint Council. 


** 


*** The number of Board members is determined 
by the Governor in Council. Members may be 
appointed on a full-time or part-time basis. 


Any of those employees, employers and bargaining 
agents may be a party to an adjudication or mediation 
effort, as may deputy heads of federal departments and 
agencies and the departments and agencies themselves. 
The employers and bargaining agents (on behalf of their 
members) are potential users of the PSLRB’s compensation 
analysis and research services. 


OUR PEOPLE 


Board Members 


The Board comprises the Chairperson, 3 Vice- 
Chairpersons and other members that the Governor 
in Council may appoint for terms of no longer than 

5 years and who may be reappointed. In 2009- 

2010, there were 6 full-time and 11 part-time Board 
members. The members of the Board are responsible 
for administering the PSLRA, including making orders 
equiring compliance with that Act, and for deciding 
matters brought before the PSLRB. While the PSLRB 
head office is located in the National Capital Region, 
hearings are conducted throughout Canada. 


Board members, other than the Chairperson and Vice- 
Chairpersons, are selected by the Governor in Council 
from a list of recommended candidates prepared by 
the Chairperson in consultation with public service 
bargaining agents and public service employers 
covered by the PSLRA. Recommendations are put 
forward, and a list of persons eligible to be appointed 
to the Board is prepared. 


To be eligible for an appointment to the Board, 

an individual must have knowledge of, or experience 
in, labour relations. Appointments are made so as to 
ensure that, to the greatest extent possible, there is a 
balance on the Board between persons recommended 
by employers and by bargaining agents. However, 
even though a Board member may have been 
recommended by one party or the other, once 
appointed, he or she does not represent that party 
and is required to act impartially at all times. 


Casper M. Bloom, Q.C., Ad. E., has been Chairperson 
of the PSLRB since 2007 and was reappointed for an 
additional three-year term, which began in January 
2010. No new full-time Board members were 
appointed during the year. However, 


Mr. John A. Mooney left the PSLRB in September, 
and Mr. Michel Paquette retired in December 2009. 
Mr. Paul E. Love, a former part-time Board Member, 
and Mr. Joseph W. Potter, a former Board Member, 
Deputy Chairperson and Vice-Chairperson, were 
appointed as part-time Board members in November 
2009. 


The Chairperson, Vice-Chairpersons and full-time 
Board members meet monthly to discuss general 
matters related to the administration of the PSLRA. 
They also frequently share their expertise and 
experience with colleagues, clients and stakeholders 
at conferences, presentations and training sessions 
and serve on professional boards and committees. 


Biographies of full-time and part-time Board members 
are available on the PSLRB’s website at 
http://www.pstrb-crtfp.gc.ca. 


MANAGEMENT 


In 2009-2010, the PSLRB had expenditures of 

$12.9 million and 90 full-time equivalent positions. 
Under its governance structure, the Chairperson is 

the PSLRB’s chief executive officer and has overall 
responsibility for supervising and directing the work 
of the organization. As provided by section 45 of the 
PSLRA, the Chairperson has authorized the three Vice- 
Chairpersons to act on his behalf in relation to matters 
before the Board. 


In 2009-2010, the PSLRB reaffirmed its commitment 
to continue to improve service delivery to its client 
by implementing a more streamlined, responsive and 
effective adjudication process. Most notably, the PSLRB 
took steps to create a Client Consultation Committee 
that will enable it to gain insight into its clients’ views 
of how it can improve service delivery. The terms of 
reference for the committee have been approved, and 
its members have committed to meet several times in 
fiscal year 2010 -2011. 


n 


Among other things, committee discussions will focus 
on the PSLRB’s processes and practices, including case 


management, scheduling hearings and case mediation. 


Nea 


The PSLRB also gauges client satisfaction by 
conducting a Client Satisfaction Survey every three 
years. The next survey will be undertaken in 2010. 


OTHER RESPONSIBILITIES 


As required by the PSLRA, the PSLRB provides 
physical and administrative support services to 
the National Joint Council (NIC), an independent 
consultative body of employer and employee 
representatives. The NIC exists to facilitate 
consultation on, and the co-development of, 
policies and terms of employment that do 

not lend themselves to unit-by-unit bargaining. 
The PSLRB houses the NJC but plays no direct 
role in its operation. An annual report with more 
information on the NJC’s activities can be found 
on its website at http://www.njc-cnm.gc.ca. 


As well, the PSLRB administers the collective 
bargaining and grievance adjudication systems 
under the Parliamentary Employment and Staff 
Relations Act (PESRA), which governs labour relations 
in Parliament. The PESRA covers employees working 
in the House of Commons, the Senate, the Library of 
Parliament, and the Office of the Conflict of Interest 
and Ethics Commissioner. The PSLRB will also be 
called upon to act under the PSECA, once it comes 
into force by an Order in Council. 


Furthermore, under an agreement with the Yukon 
government, the PSLRB administers the collective 
bargaining and grievance adjudication systems 
required by the Yukon Education Labour Relations Act 
and the Yukon Public Service Labour Relations Act. 
When performing those functions funded by the 
Yukon government, the PSLRB acts as the Yukon 
Teachers Labour Relations Board and the Yukon 
Public Service Labour Relations Board, respectively. 


Separate annual reports are issued for all of these 
Acts and are available on the PSLRB’s website at 
http://www.pslrb-crtfp.gc.ca. 
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PART TWO: 


_ The Year in Review 


Board members hear complaints and applications, information about the PSLRB’s caseload can be 
and Board members sitting as adjudicators hear found in Appendix 2. 
rievances that are referred to adjudication. 
: Total Caseload 2009-2010 
Hearings before Hearings before the Board can be oral and . Total aoe 


ed solely through the filing 
ents. Oral hearings before 


may be conduc 
of written docum 


the Board can be 


* Active cases were up 3% from 2008-2009 (5022) and up 8% from 


ee Bh ek 2007-2008 (4819) but down 13% from 2006-2007 (5928 
oral and may be Board members and adjudicators are similar Fe Ee 7 (5928) 
: , e New cases: 1331 
conducted solely to cout proceedings, but the rules are less formal. 
ty. As hearings are conducted to collect evidence * New cases were down 13% from 2008-2009 (1532), down 13% 
through the and to hear arguments that enable the Board from 2007-2008 (1528) and down 21% from 2006-2007 (1693) 
filing of written to fulfill its statutory mandate, they are conducted es ele forward from previous years: 3966 or 76% of total 
doa in accordance with the law and the principles aes 
documents. of nat ral justice. * Cases closed: 1482 or 29% of total caseload 


* Cases carried forward to next year: 3308 or 64% of total caseload 
in exercising its statutory powers to make 


decisions that affect rights, the Board must 
conduct hearings in a way that is fair for all Grawneee 
the parties concerned. Thus, the PSLRA grants 
Board members and adjudicators the authority As in previous years, grievances referred to 
to summon witnesses, administer oaths and — adjudication continued to constitute the bulk 
solemn declarations, compel the production of of the PSLRB’s workload. 
documents, hold pre-hearing conferences, hold 
hearings in person or in writing, accept evidence Gnevances are referred to the PSLRB mainly 
whether or not it is admissible in court, and, asa result of “rights disputes” that relate to 
where necessary, inspect and take a view of the application or interpretation of collective 
an employer’s premises. agreements or arbitral awards; disciplinary actions 
resulting in terminations, demotions, suspensions 
To assist the parties in preparing for hearings, or financial penalties; non-disciplinary demotions 
the PSLRB has developed questions and answers or terminations, and deployments without the 
and other information, which are available on employee's consent, where consent is required. 
its website. 
If a public service employee presents a grievance 
CASELOAD OVERVIEW to a department or agency and it reaches the end 
of the internal grievance process without having 
In 2009-2010, the PSLRB’s caseload was reduced been resolved to the employee’s satisfaction, he or 


trom the previous year, partly because of initiatives she may refer the grievance to adjudication before 
that it had undertaken to deal with cases ina more _ the PSLRB if the subject matter falls within the 
efficient manner, and also because of a decrease in areas previously mentioned. 

the number of new cases received. More detailed 


_ — 
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When the PSLRB receives a grievance for adjudication, 
it gives pronty to exploring options for resolving 

the matter voluntarily through mediation. (For 

more information on mediation, please refer to the 
Mediation Services section of this report.) 


Cases that are not settled or withdrawn through 
mediation or other interventions proceed to a hearing 
before a member of the Board selected by the 
Chairperson to act as the adjudicator. 


The PSLRB encourages parties to continue working 
toward a settlement throughout the adjudication 
process as a solution designed by the parties is 
always a preferable resolution. As such, the PSLRB 
offers the parties the opportunity to participate in 
case settlement discussions at any time during the 
adjudication process with the adjudicator, should the 
parties wish. 


Under the PSLRA, in addition to individual grievances, 
group grievances and policy grievances can be referred 
to adjudication. A group grievance may be presented 
when two or more employees in a single department 
or agency are similarly affected by the interpretation 
or application of a collective agreement or an arbitral 
award. A policy grevance relates to the interpretation 
or application of a collective agreement or an arbitral 
award and must relate to an alleged violation of the 
collective agreement that affects employees generally. 
A policy grievance may be referred by either the 
bargaining agent or the employer. 


It is also possible for grievances to be referred to 
adjudication that involve certain issues under the 
Canadian Human Rights Act and for monetary relief to 
be awarded. The Canadian Human Rights Commission 
(CHRC) must be notified of such grievances and has 
standing to make submissions to an adjudicator. 

In most cases, the CHRC declined to make any 
submissions. Under the Budget Implementation Act, 
2009, the PSLRB was also given jurisdiction over pay 
equity complaints that have not yet been referred by 
the CHRC to the Canadian Human Rights Tribunal. 


ee 


In 2009-2010, 8 percent fewer new grievances were 
referred to adjudication than in the previous year. 


Grievances 2009-2010 


Grievances referred to adjudication: 3812 or 74% of all cases 
before the PSLRB 


* New grievance cases: 864 (812 individual, 11 group and 41 
policy) 
* Gnevance cases involving terminations: 65 (a 13% decrease from 


the previous year but still more than in 2007-2008, when there 
were 38) 


Grievance cases closed: 977 or 26% of all grievance cases 


* 977 cases were closed compared with 864 cases opened, for an 
overall caseload decrease of 113 


* Of cases closed, 322 cases were settled, 200 were withdrawn by 
the parties and 321 cases were decided by 117 decisions 


Complaints 


Although a smaller proportion of the PSLRB’s overall 
active caseload in 2009-2010 involved complaints, 
they consumed a substantial amount of its time and 
resources. Many complaints are complex, and some 
also involve self-represented complainants. 


Two types of complaints are heard by the PSLRB — 
complaints of unfair labour practices under the PSLRA 
and complaints related to reprisals under the CLC. 

The bulk of the PSLRB’s active complaint cases are 
complaints of unfair labour practices under the PSLRA. 


The first type includes complaints by employees, 
bargaining agents and employers in which 


* —anemployer is alleged to have engaged in unfair 
labour practices (for example, by interfering 
with the creation or administration of a union or 
by engaging in discrimination based on union 
membership): 


* — abargaining agent is alleged to have acted in bad 
faith in the representation of an employee; 


* — anemployer or bargaining agent is alleged to 
have failed to bargain in good faith; or 


* — aunion member alleges that the bargaining 
p rules ina 


agent has applied its membersh 
discriminatory manner. 
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When the PSLRB 
receives a grievance 
for adjudication, 

it gives priority to 
exploring options 
for resolving the 
matter voluntarily 
through mediation. 


The bulk of the 
PSLRB’s active 
complaint cases are 
complaints of unfair 
labour practices 
under the PSLRA. 


The second type includes complaints about disciplinary third parties without decision-making power who 
actions or discrimination resulting from the exercise by _ intervene in a dispute to help parties reach their 
federal public service employees of workplace health own mutually acceptable solutions. They may 


and safety rights under Part Il of the CLC. be professional staff mediators employed by the 
Aas PSLRB, Board members acting as mediators or 
Complaints 2009-2010 experienced persons appointed from outside 
he PSLRB. 


* Complaints referred to adjudication: 290 or 6% of all cases 
before the PSLRB 


. n 2009-2010, the PSLRB continued its efforts to 

¢ Unfair labour practice complaints: 257 or 89% of the complaint t Tetoatotn ee ee rale 
caseload, a very small percentage of which were allegations prone ine EMO OIE CUTS UGG bt 
that the employer failed to bargain in good faith adjudication cases. As a voluntary alternative, the 
PSLRB’s clients have made considerable use of 
¢ New unfair labour practice complaints: 57 in 2009-2010; eh Zn call fiOHED Succes. ele Uneasy, 

167 in 2008-2009; 63 in 2007-2008 and 50 in 2006-2007 in response to grievances and complaints referred 
* New CCcomplaints: 13 in 2009-2010; 16 in 2008-2009; ue the Board, the oe conducted 65) sePaldie 

3 in 2007-2008 and 5 in 2006-2007 mediation interventions. With the assistance of the 
Board’s mediation services, parties were able to 
achieve settlements in approximately 80 percent of 
the cases. As a result, a total of 197 case files that 


* (/Ccomplaints: 33 or 11% of complaint caseload 


Complaint cases closed: 116 or 40% of all complaint cases 


Of cases closed, 80 were settled or withdrawn by the parties, 
and 36 were decided by 35 decisions 


had been referred to the PSLRB were resolved. 
The PSLRB’s tape The PSLRB’s mediation services have also included, 
mediation services Applications esources permitting, dealing with cases identified 
Applications 2009-2010 ae preventive mediations. Such cases attempt 
i] key component flies 0 resolve disputes before a grievance or complaint 
. © Total: 36 04 of all cases before the PSLRB is formally referred to the PSLRB, reducing the 
of its statutory . oN - : : oa oe < _ number of files brought before the PSLRB. 
mandate under the i Be Be a nN 2009-2010, the PSLRB’s Dispute Resolution 
PSLRA — provide gd : i ie Services conducted 32 preventive mediation 
llaborati * Essential services agreements: 9 nterventions. Through those efforts, the PSLRB 
conaoora ive forum * Review of prior PSLRB decisions: 13 was able to assist parties in resolving their disputes 
for early dispute ¢ Determination of management and confidential positions: 551 in over 90 percent of the cases. 
resolution, rather ¢ Requests for extensions of time to file a grievance or to refer a : RE y 
ieee grievance to adjudication: 46 Figure 1: Mediation Interventions 
than subjecting the 2009-2010 (117)* 
parties to other, 
more adversarial MEDIATION SERVICES ies 


resolution processes. Eseciicacne 


The PSLRB’s mediation services — a key component 
of its statutory mandate under the PSLRA— provide a 
collaborative forum for early dispute resolution, rather 
than subjecting the parties to other, more adversarial 
resolution processes. Through mediation, the parties 
are encouraged to explore the underlying reasons 

for their conflict, allowing them to craft solutions that 


(a>) 


Settled 81% 


*These mediation interventions resulted in the resolution 


better address the root causes of their problem. of an aggregate of 226 files (i.e., cases referred to the 
Mediators provided by the PSLRB are impartial PSLRB and preventive mediations). 
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Collective Bargaining 


The PSLRB also assists parties in their collective 
bargaining efforts through the provision of the 
dispute resolution processes provided for under 
the PSLRA: mediation, arbitration and conciliation. 


As reported by the PSLRB last year, the major round 
of public service negotiations that began in 2007- 
2008 presented certain challenges. Not only was 
this the first round of bargaining conducted under 
the PSLRA, several significant changes to the legal 
framework within which negotiations occur were 
also introduced. As well, the federal government 
announced early on in the parties’ bargaining 
process legislation that was subsequently enacted 
a 


s the Expenditure Restraint Act to restrict increases 
in wages and remuneration applicable to federal 
public servants. 


While the majority of the negotiations involving 
the Treasury Board and separate-employer 
bargaining units were concluded by the end of 
2008-2009, the PSLRB assisted in resolving several 
bargaining disputes that represented the tail 

end of that bargaining round. Eight mediation 
interventions were conducted with the assistance 
of PSLRB mediators, resulting in four settlements. 
n the other four cases, the parties, with the 
assistance of the mediators, were able to reduce 
the number of outstanding issues in dispute. 


Conciliation 


If the parties are unable to resolve their 
differences, their dispute may be referred to 

the Board for third-party resolution. Bargaining 
agents may opt for either conciliation (and 

the right to strike) or arbitration. Conciliation 
involves the appointment of a Public Interest 
Commission (PIC). PICs are non-permanent bodies 
that comprise one or three people appointed by 
the responsible minister on the recommendation 
of the PSLRB Chairperson. They assist the parties 
by making collective bargaining settlement 
ecommendations, which are not binding on 
them. While some requests for conciliation were 
received in 2008-2009, it was only in 2009-2010 
that the PSLRB began to establish and complete a 
full conciliation cycle. Specifically, in 2009-2010, 


| 


six conciliation requests were before the PSLRB, 
including four that had been carried over from the 
previous year. One file proceeded to a hearing and 
a Public Interest Commission report; the balance 
was resolved by the parties either independently 
or with the assistance of a PSLRB mediator. 


Binding Arbitration 


Binding arbitration is the other option for resolving 
bargaining disputes under the PSLRA. If the parties 
are unable to settle their collective agreements 
through negotiation, then binding arbitration, 

if it was selected by the bargaining agent as the 
method of dispute resolution, culminates in an 
arbitral award (a decision) that is legally binding 
on both parties and that precludes any legal strike 
action. Arbitration boards are established by the 
PSLRB Chairperson. In 2009-2010, 13 arbitration 
requests were before the PSLRB, including 7 that 
were carried over from the previous year. Of those, 
a total of 4 arbitral awards were issued; the rest 
were resolved by the parties independently or with 
the assistance of a PSLRB mediator. 


If the parties are 
unable to resolve 
their differences, 
their dispute may 
be referred to the 
Board for third- 
party resolution. 


Table 1: Resolution of Collective Bargaining Disputes 


Bargaining Disputes before the PSLRB in 2009-2010 (19) 


Resolved by the parties ; 
at/before ahearing 


Number of 
Disputes 


Resolved by PSLRB a 


“ Arbitration (13) 


Resolved by arbitral 
award 


mediation 


Carried over to 


| Dispute Resolution 
Mechanism 


Resolved by the parties | 
at/before a hearing ~~ 


Resolved by PSLRB 
mediation : 


‘ ‘Conciliation (6) 


Carried over to 
FY 2010-2011 


FY 2010-2011 
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Resolved by PIC report : 1 


PSLRB mediators also 
delivered several 
presentations and 
special sessions, 
both inside and 
outside the federal 
public service, to 
help build a general 
understanding of 
mediation as a 
dispute resolution 
mechanism. 


Conflict can be 
reduced and 
negotiations can 
proceed more 
smoothly when all 
parties have equal 
access to accurate 
and comprehensive 
compensation 
information 
provided by a 
neutral, reliable 
and authoritative 
third party. 


PSLRB Annual Report 2009-2010 


Mediation Training 


In 2009-2010, members of the Dispute Resolution 
Services team delivered nine interest-based 
negotiation and mediation courses. The training 
sessions’ mixed composition of union representatives, 
managers and human resources specialists enabled 
participants to exchange views about a variety of 
aspects related to conflict resolution. 


The 2.5-day interactive sessions enabled about 
170 participants from within the federal public 
service to become familiar with and to understand 
interest-based approaches and mediation skills, 
which can be used to resolve workplace disputes. 
The courses also enable participants to explore 
workplace conflict and communication issues 
that may arise. Through role play, participants 
are able to practice the skills and techniques 
acquired during the training. 


The target audience includes individuals 
esponsible for workplace conflict resolution, 
such as staff relations officers, union representatives, 
managers and supervisors, and others working 

in related fields, such as Employee Assistance 
Program officers. 


PSLRB mediators also delivered several 
presentations and special sessions, both inside 
and outside the federal public service, to help 
build a general understanding of mediation as 

a dispute resolution mechanism, as well as to 
provide more in-depth knowledge of the PSLRB’s 
mediation approach. 


COMPENSATION ANALYSIS 
AND RESEARCH SERVICES 


The PSLRB’s Compensation Analysis and Research 
Services (CARS) support the collective bargaining 
and compensation determination processes in 

the federal public service. This is accomplished by 
collecting, compiling, analyzing and disseminating 
impartial, accurate and timely information on 
comparative rates of pay, employee wages, terms 
and conditions of employment, and benefits in the 
public and private sectors. 
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Compensation is a key issue for both employers 
and employees at the bargaining table. Conflict 
can be reduced and negotiations can proceed 
more smoothly when all parties have equal access 
to accurate and comprehensive compensation 
information provided by a neutral, reliable and 
authoritative third party. When parties begin 
negotiations by agreeing to use the PSLRB’s 
compensation survey data as a reference point, 
they can focus their time and efforts more 
efficiently on other substantive issues. 


National Compensation 
Comparability Study 


In 2009-2010, considerable work was accomplished 
in preparation for the launch of the PSLRB’s 

National Compensation Comparability Study. 

The study was originally to have been undertaken 

in fall 2010, but as a result of the coming into 

force of Bill C-10 and specifically the Expenditure 
Restraint Act, it was postponed to coincide with 

the next round of collective bargaining in 2011. 
Based on the experience of its two first compensation 
studies completed in 2008 (i.e., Technical Services 
Compensation Comparability Study and Total 
Compensation Study on Health-Related Occupations 
in Canada), the CARS has begun to implement a 
comprehensive project management framework, 
staffed several key positions, held discussions on 
collaborative approaches or partnership agreements 
with provincial governments, and established 
contractual arrangements to obtain the services of 
experienced classification specialists, and is developing 
the tools and appropriate technology to collect and 
manage study-related data. The PSLRB also continued 
to work closely with Statistics Canada to benefit from 
their expertise in addressing methodological and 
process issues related to conducting a compensation 
comparability study on a national scale. 


Consultations and Collaborative Agreements 


The PSLRA provides for the appointment of an 
advisory board to advise the Chairperson on the 
PSLRB’s compensation analysis and research 
services. The mandate of the first advisory 
board members extended from January 2006 

to November 2007. While no new members 


have since been appointed, the CARS has strived 

to maintain communication with several 
stakeholders on upcoming study-related issues 
and activities. Earlier this year, the CARS initiated 
a comprehensive consultation process with all 
the parties to bargaining under the PSLRA on 

the scope, methodology and processes for the 
upcoming national compensation comparability 
study. In the absence of an advisory board, the 
consultation process provides the CARS with a 


renewed opportunity to promote effective labour- 


management relationships through facilitated 
discussions and cooperation between the parties 
away from the pressures of the bargaining table. 
It will also help to determine the national study’s 
parameters, including the total compensation 
model, the selection of benchmark positions, 
the sample design and other related processes. 


Over the next year, the CARS’ activities will focus 
on the continued development of the tools 

and systems required for job matching, data 
collection, data analysis and warehousing, and 
the dissemination of results, while taking into 
consideration stakeholder input provided during 
the consultation process. 


CHALLENGES AND 
INNOVATIONS 


Case Management 


The PSLRB continually strives to keep active cases 
to a manageable number and to reduce the 

time taken to close cases through efforts such 

as screening new grievance and complaint cases 
and identifying trends and group cases that have 
common elements. 


Several key factors affect the PSLRB’s ability to 
deliver its services as promptly as it would like, 
including the availability of the parties to proceed 
to a hearing, requests for postponements and 
continuances. 


In 2009-2010, many of the PSLRB’s clients were not 
equipped to participate in new case-management 
initiatives such as fast-tracked hearings, which it 


eas 


conducted as a pilot project in 2008. As a result, 

the organization examined other ways to increase 
its effectiveness, namely, reviewing a large number 
of duty of fair representation cases, and it was able 
to render decisions based on the information on file 
or with additional written submissions. 


The PSLRB is also exploring a similar initiative 

with grievances that result from the termination 

of a probationary period, which is also known as 
rejection on probation. Other continuing challenges 
to delivering adjudication services include human 
rights complaints, duty-to-accommodate issues, 

and self-represented grievors and complainants. 


The PSLRB has been actively using the PSLRA 
provisions that allow for the convening of pre- 
hearing conferences, which have been effective 

in clarifying issues in dispute or reducing their 
numbers and, in some cases, eliminating the need 
for an oral hearing altogether if it is felt that the 
case may proceed by way of written submissions. 
Pre-hearing conferences still present a challenge for 
the parties, which have to balance their availabilities 
for formal hearings and for pre-hearing conferences. 


The PSLRB also offers expedited adjudication to 
employers and bargaining agents. It allows certain 
grievances to be dealt with without resorting to an 
oral hearing process. In the expedited process, the 
parties normally file an agreed statement of facts, 
and no witnesses are heard. The parties agree that 
decisions rendered in the expedited process are not 
precedent setting and that they will not be subject 
to judicial review. A verbal decision is given to the 
parties at the hearing. A short written decision 
follows within five days. Self-represented individuals 
may not apply for expedited adjudication. 


Either party may apply for expedited adjudication, 
but for this process to be used, both parties must have 
previously signed a memorandum of understanding 
with the PSLRB. 


In 2009-2010, four new cases filed with the PSLRB 
requested expedited adjudication. Three hearings, 
which involved 15 cases, were heard during the year. 


PART TWO| The Year in Review 


The PSLRB 
continually strives 
to keep active cases 
to a manageable 
number and to 
reduce the time 
taken to close cases. 


The written 
decisions of the 
Board are available 
to the public in 
many ways. 
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Privacy and Openness 


As a quasi-judicial tribunal that renders decisions 
on a variety of labour relations matters in 

the federal public service, the Board operates 
very much like a court. As it is bound by the 
constitutionally protected open-court principle, 

it conducts its oral hearings in public, save for 
exceptional circumstances. This means that most 
information filed with it becomes part of a public 
record and is generally available to the public to 
support transparency, accountability and fairness. 


The principles of administrative law require that 
the Board issue a written decision when deciding 
a matter. The decision is to include a summary of 
the evidence presented and the arguments of the 
parties, as well as an articulation of the reasons 
supporting the decision. The Protocol for the Use 
of Personal Information in Judgments, approved by 
the PSLRB and endorsed by the Canadian Council 
of Administrative Tribunals, reflects the ongoing 
commitment of Board members to seek a balance 
between the open-court principle and the privacy 
expectations of individuals, in accordance with 
accepted legal principles, and to report in their 
decisions only that personal information that is 
relevant and necessary to the determination of the 
dispute. Also, documents filed as exhibits before a 
Board member that contain medical, financial or 
other sensitive information about a person may be 
sealed by order of a Board member, if appropriate. 
The PSLRB and other tribunals have been granted 
intervenor status in a case before the Federal Court 
that will examine these issues. 


The written decisions of the Board are available to 
the public in many ways. They may be consulted in 
its library. Most are published by specialized private 
publishers. Also, some decisions are accessible on 
the Internet from publicly available databases. In 


addition, the full texts of decisions have been posted 


on the Board’s website since 2000. As a means to 
balance the open-court principle and the privacy 
expectations of individuals availing themselves 

of their rights under the PSLRA, the Board has 
voluntarily introduced measures that restrict global 
search engines from accessing fulltext decisions 
posted on its website. 


The Board has also modified its website and 
administrative letters opening case files to notify 
individuals who initiate proceedings that its decisions 
are posted in their entirety on the Board’s website. 


Notable Decisions 


Decisions rendered by the Board or by its members 
in their roles as adjudicators contribute to the 
elaboration of jurisprudence in labour relations, 
specifically in the context of the federal public 
service, but more widely as well. Those decisions 
are final and binding on the parties and are subject 
only to judicial review under the Federal Courts Act. 
On average, more than 85 percent of the decisions 
issued by the PSLRB and its adjudicators are upheld 
when subject to judicial review. Overall, 98 percent 
of all decisions rendered stand as final decisions. 
Brief descriptions of several notable grievance and 
complaint case decisions can be found in Appendix 3. 


MORE INFORMATION ABOUT THE PUBLIC SERVICE 


LABOUR RELATIONS BOARD 


The PSLRB’s mailing address is: 


Public Service Labour Relations Board 
P.O. Box 1525, Station B 

Ottawa, Ontario 

Canada 

K1P 5V2 


The PSLRB may also be contacted by telephone or 
fax between the weekday hours of 08:00 and 16:00 
(EST). 


Telephone: 613-990-1800 
Fax: 613-990-1849 
Toll free: 866-931-3454 


The PSLRB may be reached by email at 
mail.courrier@pstrb-crtfp.gc.ca. 


The PSLRB’s Jacob Finkelman Library houses a 
collection of labour relations resources, which can 
be viewed via the library catalogue on the website 
or by contacting the library directly. 


The library is pleased to furnish copies of Board 
decisions and to respond to reference questions. 


Library hours are weekdays from 08:00 to 16:00 (EST). 


The library’s address is: 

C.D. Howe Building 

240 Sparks Street 

West tower, 6th floor 

Ottawa, Ontario 

Telephone: 613-990-1800 

Toll free: 866-931-3454 

Email: library-bibliotheque@pslrb-crtfp.gc.ca 


The PSLRB’s website, http://www.pslrb-crtfp.gc.ca, 
contains a wealth of useful information, including: 


* — summary and full-text versions of 
Board decisions 


¢ — information on the Board’s mandate, 
membership and functions 


¢ — hearing schedules 
* — information on the status of collective bargaining 
¢ — annual reports and publications 


¢ — frequently asked questions, fact sheets, practice 
notes, guides and videos 


¢ — labour relations legislation, regulations and forms 
¢ newsletters 


¢ — how to register for mediation training 


“Table 1: Number of Bar aining Units and Public Service 
: ampyess by Employer and Bargaining Agent 
April 1, 2009 to March 31, 2010° 


Where Treasury Board of Canada is the Employer 


~ 
Bargaining agent Number of Number of public 
bargaining service employees 
units in non-excluded 
positions 
Assoc ‘ation of roredenerenc Officers : : : Das 1 ; 3997 
Association of Justice Counsel _ al 2411 ; 
CAW — CANADA : ; ul : : 8 
CAW — CANADA, Local 2182 é 1 360 
| Canadian Association of Professional Employees 2 13 279 
| Canadian Federal Pilots Association 2 422 
Canadian Merchant Service Guild 1 1080 
Canadian Military Colleges Faculty Association 1 219 
| Communications, Energy and Paperworkers Union of Canada, Local 588 1 22 
Federal Government Dockyard Chargehands Association 1 88 
Federal Government Dockyard Trades and Labour Council (East) 1 836 
| Federal Government Dockyards Trades and Labour Council (Esquimalt, B.C.) 1 958 
| Graphic Communications International Union 1 38 
| in ternational Brotherhood of Electrical Workers, Local 2228 1 : 1143 
Professional Association of Foreign Service Officers 1 1324 
Professional Institute of the Public Service of Canada 7 : j | . SiS ; 
| Public Service Alliance of Canada : _ aa 5 ty 16 658 
| Union of Canadian Correctional Officers - Syndicat des agents earaoneens canes - CSN 4 - | 6558 
| Total for Treasury Board of Canada a ao ; 30 186 517 


PSLRB Annual Report 2009-2010 


Table 1: Number of iad Hersh Units and Public Service 


Employees by Employer and Bargaining Agent 
April 1, 2009 to March 31, 2010° 

Other Employers 

az | > 
Separate employers (by bargaining agent) Number of public 

service employees 
in non-excluded 
positions 

CANADA REVENUE AGENCY 
Professional Institute of the Public Service of Canada 1 12 030 

jf Public Service Alliance of Canada 1 28 259 
Total 2 40 289 

_ CANADIAN FOOD INSPECTION AGENCY : 
Professional Institute of the Public Service of Canada 3 1829 
Public Service Alliance of Canada 1 4469 
Total 4 6298 
CANADIAN INSTITUTES OF HEALTH RESEARCH ~ S : 
Public Service Alliance of Canada = 1 : 26 
Total 1 26 

_ CANADIAN NUCLEAR SAFETY COMMISSION ge i : saree ; 
Professional Institute of the Public Service of Canada 7 ; 1 510 a 
Total 1 510 
CANADIAN POLAR COMMISSION = 
No bargaining agents : ; 0 _ 4 
Total 0 4 ; 
CANADIAN SECURITY INTELLIGENCE SERVICE : é face ane 
Public Service Alliance of Canada Beir: 1 . : 218 a 
Total 1 218 
COMMUNICATIONS SECURITY ESTABLISHMENT CANADA aS 
Public Service Alliance of Canada ; 7 — - 1 ; . 1467 
Total - 1 1467 


a ‘Table 1: Number of makiver ss Units and Public Service 


Em loyees by Emp 
x 1 1, 2009 o March:31, 2010* 


April 1 


Other Employers (continued) 


oyer and Bargaining Agent 


Separate employers (by bargaining agent) 


Number of public 
service employees 
in non-excluded 
positions 


Number of 
bargaining 
units 


" 


FINANCIAL CONSUMER AGENCY OF CANADA 


No bargaining agents 


| OTal 


FINANCIAL TRANSACTIONS AND REPORTS ANALYSIS CENTRE OF CANADA 


No bargaining agents 


DIAN OIL AND GAS CANADA 


Jargaining agents 


i 
ft 


NATIONAL CAPITAL COMMISSION 


Public Service Alliance of Canada : | | - 
: = 1 410 
NATIONAL ENERGY BOARD 

sslonal Institute of the Public Service of Canada ih = , 
_ <> 1 Ne 
NATIONAL FILM BOARD OF CANADA 
Canadian Union of Public Employees, Local 2656 re || = | iets 2 - 
Professional Institute of the Public Service of Canada aa | - Z : 7 bi : 
Syndicat general du cinéma et de la télévision, CUPE Local 9854 ; : aa 7 i 
mn . : 6 410 


| NATIONAL RESEARCH COUNCIL CANADA 


Professional Institute of the Public Service of Canada 


Research Council Employees’ Association 


Total 
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Table 1: Number of pkiveeal Units and Public Service 


Employees by Employer and Bargaining Agent 
April 1, 2009 ‘0 March 31, 2010* 


Other Employers (continued) 


( Separate employers (by bargaining agent) Number of Number of public 
bargaining service employees 
units in non-excluded 
positions 

NATIONAL ROUND TABLE ON THE ENVIRONMENT AND THE ECONOMY 
No bargaining agents 33 
Total 33 
NATURAL SCIENCES AND ENGINEERING RESEARCH COUNCIL OF CANADA : Une I 
| No bargaining agents ; 0 219 | 
Total 0 219 
NORTHERN PIPELINE AGENCY CANADA 
No bargaining agents 0 ; 0 
Total ; 0 ae 0 
OFFICE OF THE AUDITOR GENERAL OF CANADA f ‘ 
Public Service Alliance of Canada 2 a 483 
Total 2 483 
OFFICE OF THE CORRECTIONAL INVESTIGATOR ss Z E, : 
No bargaining agents : ; ; 0 29 
Total 0 - 29 
OFFICE OF THE SUPERINTENDENT OF FINANCIAL INSTITUTIONS CANADA | 
Professional Institute of the Public Service of Canada 1 - 533 i) 
Public Service Alliance of Canada ; aD 22 } 
Total ; 2 : 555 . 
| PARKS CANADA AGENCY * ‘I 
Public Service Alliance of Canada 1 _ 9591 
Total 1 5591 

| SECURITY INTELLIGENCE REVIEW COMMITTEE es ? 
No bargaining agents : ; 0 ; 0 

| Total 0 0 y 


em | 


Table 1; Number of Bar aining Units and Public Service 


_ Employees by Employer and Bargaining Agent 
oe "Apt 1, 2009 to March 31, 2010° 


Other Employers (continued) 


Separate employers (by bargaining agent) Number of public 
service employees 
in non-excluded 
positions 

| SOCIAL SCIENCES AND HUMANITIES RESEARCH COUNCIL OF CANADA eae ie ; ee eas om iB 
Public Service Alliance of Canada 1 200 
Total 7 = 1 200 

| STAFF OF THE NON-PUBLIC FUNDS, CANADIAN FORCES 
Public Service Alliance of Canada 10 846 
Jnited Food and Commercial Workers Union 2 | “899 
Total 7 a 22 1745 
STATISTICS SURVEY OPERATIONS 
Public Service Alliance of Canada . 2 2063 
Total _- — —_ : (Pens 2063 
Total for other employers 58 od 65 575 inf 
Total from the Treasury Board ; _ = 30 186 517 je 
Total for all employers 88 ; 252 092 4 


\ 
~ 4 
urn Ro cece RE 
i i 1e 


were provided by the employers. 
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Table 2: Number of Earpaning Units and 
Public Service Employees 


y Bargaining Agent 
April 1, 2009 to March 31, 2010° 


— 


Number of Number of public 
bargaining service employees 
units in non-excluded 

a : ; P positions 

ki Association of Canadian Financial Officers 1 3691 

_ Association of Justice Counsel 1 2600 
CAW - CANADA 1 7 
CAW - CANADA, Local 2182 1 350 

| Canadian Association of Professional Employees 2 2525) 

; Canadian Federal Pilots Association 2 420 
Canadian Merchant Service Guild 1 983 

L Canadian Military Colleges Faculty Association 1 219 
Canadian Union of Public Employees, Local 2656 2 236 
Communications, Energy and Paperworkers Union of Canada, Local 588 1 Oey 

a Federal Government Dockyard Chargehands Association a 1 84 
Federal Government Dockyard Trades and Labour Council (East) 7 t 831 
Federal Government Dockyards Trades and Labour Council (Esquimalt, B.C.) 1 940 
Graphic Communications International Union ; 1 38 
International Brotherhood of Electrical Workers, Local 2228 7 1 1102, 
Professional Association of Foreign Service Officers ; ; 1 Z 1200 ; 
Professional Institute of the Public Service of Canada ; 20 o™ 54 100 
Public Service Alliance of Canada 28 >. 53 556 
Research Council Employees’ Association : ‘6 - 2351 
Syndicat général du cinéma et de la télévision, CUPE Local 9854 _ 2 ‘ 124 
United Food and Commercial Workers Union — a= we) 12° 1362 
Union of Canadian Correctional Officers - Syndicat des agents correctionnels du Canada - CSN a. 6000 
Total 88 242 746** 


* The figures in Table 2 were provided by the bargaining agents. 
**The total in Table 2 does not equal the 252 092 employees indicated in Table 1 (the Treasury Board and separate employers) because 9346 of the 
employees included in Table 1 were not represented by a bargaining agent or tabulated in their calculations. 


em 


Cases before the 


Public Service Labour Relations Board 


2009 - 2010 


4 ie = NN 
Number Number of | Total number Number of cases closed Number of | Decisions Number 
of cases new cases of cases (includes cases settled, withdrawn cases carried] or orders of cases 
brought received and decided) forward to covered by 
forward from 2010-2011 decisions 
previous or 
years orders 
settled withdrawn | decided 
irievances 2431 864 | 3295 Tole er im eee 2452 tie om 
Total grievances 2431 | 864 | 3295 843 2452 117 321 
Complaints of unfair . 
labour practices 200 57 25/7 0 "3 36 146 35 36 
Complaints under the - ‘ t _ ; a ' 
Canada Labour Code 20 le 33 0 5 0 28 0 0 
Total complaints 220 70 | 290 116 174 35 36 
Requests to file _ 2 withdrawn 
ertified copy of order 0 5 > _2 decided _ u - @ 
vith Federal Court Total: 4 
ertifications 0 0 0 0 On On Pai 
Revocations of ; a ; 
certification 0 0 0 0 0 0 0 
Determinations 7 7 
f successor rights 0 0 0 0 0 0 0 
emer = 0 withdrawn 
in a bargaining unit 5 3 8 1 decided 7 1 1 
Total: 1 
Determinations of 28 settled or withdrawn a 
management and 196 855 551 220 decided’ _ 303 220 220 
confidential positions Total: 248 
Designations of 0 withdrawn i al | ~ 
essential services 5 4 9 2 decided 7 2 2 
positions Total: 2 
Applications for 3 withdrawn i - a 
reviews of Board 1 12 13 7 decided 3 if 7 
decisions Total: 10 
| Requests for 11 settled or withdrawn 
extensions of time 26 20 46 9 decided 26 6 9 
Total: 20 
Total applications 233 399 632 UO 98S Se 347 256 Dale 
TOTAL 2884 1333. | 4217 1244 2973 390 598 
— SE 4 
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‘In all cases, the determinations were made by an order rendered by the PSLRB on consent. 


NOTABLE PUBLIC SERVICE 
LABOUR RELATIONS BOARD 
DECISIONS 


Essential Services Agreements 


_ The PSLRA created the concept of essential services 
agreements. In Public Service Alliance of Canada v. Parks 
Canada Agency, 2008 PSLRB 97, the Board explained how the 
new provisions changed the procedure for declaring positions 
as essential in preparation for a strike. Under the former Act, 
the employer “designated” certain positions as essential for 
the safety or security of the public. If the bargaining agent 
disagreed, and the parties could not resolve the matter, 
the Board had the authority to make a formal ruling to decide 
which positions were to be “designated.” Under the PSLRA, 
the parties must establish an essential services agreement as 
a precondition to employees exercising their right to strike. 

If they reach an impasse, the Board must determine any 
dispute resulting from the negotiation process. 


The first essential services agreements decisions set the 
parameters of how those agreements will be approached 
by the Board. Several decisions this year required determining 
whether certain duties constituted essential services and 
keeping in mind the following part of the definition of 
“essential service” in section 4 of the PSLRA: “.. . necessary for 
the safety or security of the public or a segment of the public.” 


in Public Service Alliance of Canada v. Treasury Board 
(Program and Administrative Services Group), 2009 PSLRB 
55, the Board determined that the duties of citizenship 
service officers (CSOs) involved in helping claimants obtain 
or maintain Employment Insurance (E!) or Old Age Security 
(OAS) benefits constituted an essential service. Although 
Service Canada offers claimants online access, the CSOs offer 
an essential service because claimants do not necessarily 
have access to a computer or know how to use one, and 
some issues are best dealt with in person. The CSOs help 
clients overcome different barriers to obtaining benefits, 
whether language, literacy or numeracy issues, physical or 
developmental disabilities, etc. The Board heard evidence 
that a very high percentage of claimants who receive 

help from the CSOs would not otherwise have access to 

the benefits to which they are entitled. The decision was 
important in that it determined that income security might 
be fundamental to the “security of the public” because the 
class of clients served by the CSOs is highly dependent on 
welfare payments. 


APPENDIX 3 


By contrast, in Public Service Alliance of Canada v. Treasury 
Board (Program and Administrative Services Group), 2009 
PSLRB 56, no services were identified as essential. This 
decision concerned assistant bankruptcy analysts (ABAs), 
whose role is to help those filing for bankruptcy. In this case, 
the Board found that there was little evidence linking the 
duties of the ABAs to the safety or security of the public. 


Again, in Treasury Board v. Professional Institute of the 
Public Service of Canada, 2009 PSLRB 120, the Board found 
that no link could be established between the safety or 
security of the public and the duties carried out by computer 
specialists (CSs) working for Elections Canada. 


In Treasury Board v. Professional Institute of the Public 
Service of Canada, 2009 PSLRB 128, the CS staff in question 
worked for the Canada Border Services Agency, and some 
essential services were identified. The dispute centred on 
whether essential services should be viewed in terms of 
the computer systems (the bargaining agent's view) or 

in terms of the program activities (the employer’s view). 
The Board determined that tying essential services to 

a piece of equipment was too narrow but that not all 
activities were necessary for the safety or security of the 
public. Essential services in this case meant protecting 
Canadians from the entry into the country of persons 
and goods posing a risk to safety or security. Therefore, 
the Board ruled that essential services in this case meant 
the provision of computer systems and services related 
to managing the access of people and goods to and from 
Canada to protect the safety or security of the public. 
The bargaining agent has applied for judicial review. 


In Public Service Alliance of Canada v. Treasury Board, 
2009 PSLRB 155, the matter also involved border services, 
but this time the occupational group was border services 
officers (BSOs). The BSOs are the front-line workers at 
the border — they assess travelers and goods coming 
into Canada and determine whether they pose a risk to 
the safety or security of the country. To the extent that 
their jobs are concerned with preventing the entry of 
undesirable persons or goods, their services are essential, 
and there was no dispute on that point. The bargaining 
agent arqued against finding other components of 

their duties essential, such as collecting customs taxes, 
completing reports not related to border security, 

and providing educational workshops to clients and 
stakeholders. 


The Board agreed that no evidence showed that those 
duties constituted essential services. However, the Board 
found that, contrary to the bargaining agent’s position, 
maintaining effective relationships with clients, stakeholder 
organizations and law enforcement agencies, as well as 
analyzing data and completing reports to maintain border 
integrity and security, constituted essential services. 


Essential services performed by the CS group within Public 
Safety Canada was the concern in Treasury Board v. 
Professional Institute of the Public Service of Canada, 
2010 PSLRB 15. The parties agreed on the principle that the 
emergency response capability of the Government Operation 
Centre (GOC) had to be password maintained at all times 

to ensure the safety or security of the public. The parties 
disagreed about the definition of the resources necessary 

for that purpose. The Board found that neither position was 
satisfactory for defining the essential services. The bargaining 
agent took too narrow a view, linking essential services again 
to equipment, which created logistical and other problems. 
On the other hand, the employer's view was too vague. 
Preciseness was necessary, stated the Board, to strike the 
proper balance between ensuring the right to strike and 
the safety or security of the public. 


Within the GOC, one organization protects against cyber 
attacks — the Canadian Cyber Incident Response Centre 
(CCRC). It made sense, stated the Board, to divide essential 
services along the two business lines. The CSs performed 
essential services in maintaining the computers within the 
GOC, while their services were required as users in the CCRIC. 
The Board defined essential services within the GOC and stated 
that its intent was to restrict the essential support services 

to those having a clear and direct link with listed emergency 


management functions. For the CCIRG the essential services 
were assessing and responding to cyber threats. 


Equal Pay for Work of Equal Value 


The transitional provisions of the Budget Implementation 
Act, 2009 (BIA), provided that, before the coming into 
force of the new Public Service Equitable Compensation 
Act, the Board would have the mandate to decide the 
cases that were currently before the Canadian Human 
Rights Commission (CHRC). Accordingly, seven files were 
transferred to the Board. The first two decisions under 
the transitional provisions dealt with jurisdiction. 

in both Hall et al. v. Treasury Board, 2010 PSLRB 19, 
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and Melancon et al. v. Treasury Board et al., 2010 PSLRB 
20, the employer objected to the Board’s jurisdiction. 


In Hall et al., the issue was whether classification could 
include the establishment and maintenance of a difference 
in wages. Classification is not an issue over which the 
Board has jurisdiction. However, in this context, the Board 
ruled that the transfer from the Canadian Human Rights 
Tribunal (CHRT) to the Board to examine all pay equity 
matters in the public sector necessarily means that nothing 
remains with the CHRT with respect to pay equity; the 
process cannot be bifurcated. The prohibition that applies 
to the Board under the PSLRA (to not deal with matters 

of classification) does not exist under the regimes of the 
Canadian Human Rights Act (CHRA) and the BIA. 


Some details differed in Melancon et al., but essentially, 
both the objection (lack of jurisdiction over classification) 
and the ruling (the new regime gives the Board jurisdiction 
over the whole of the pay equity complaint) were the same. 


The employer has applied for judicial review of both 
decisions. 


Disclosure 


Disclosure is a procedural matter that sometimes arises 
as a contentious issue at a hearing. The following cases 
illustrate the difficulties that adjudicators and Board 
members face in deciding disclosure issues while acting 
within the confines of the PSLRA. 


in Tipple v. Deputy Head (Department of Public 

Works and Government Services), 2009 PSLRB 110, the 
adjudicator provided an interlocutory decision relating 
to media access. In the context of a highly publicized 
termination case, the CBC applied for access to the 
exhibits once all the evidence had been entered. The 
CBC arqued that there was a presumptive right of access 
to exhibits and added that such access was routinely 
provided in courts of law. The employer stated that the 
adjudicator-had the discretion to wait until the final 
decision was rendered before providing access to the 
exhibits but did not provide any evidence or argument 
to counter the open-court principle. The adjudicator 
ruled that, based on the Dagenais-Mentuck principles 
enunciated by the Supreme Court of Canada (SCC), there 
was no reason not to apply the open-court principle in 


this case. He ordered that the CBC be provided access 
to the exhibits, except for the few that had been sealed 
because they contained sensitive personal information 
(financial statements and tax returns). 


In Quadrini v. Canada Revenue Agency and Hillier, 2009 
PSLRB 104, the issue was whether the Board Member was 
able to determine whether solicitor-client privilege applied 
to a document that had been refused to the complainant. 
The employer argued that a recent decision of the SCC, 
Canada (Privacy Commissioner) v. Blood Tribe Department 
of Health, 2008 SCC 44, settled the matter and precluded 
administrative tribunals from deciding whether a document 
was protected by solicitor-client privilege. In that decision, 
the SCC ruled that the privacy commissioner could not order 
the production of a document in order to determine whether 
it was protected by privilege. The reasoning appears related 
to the role of the commissioner, who can find herself or 
himself in an adversarial role and, therefore, should not have 
access to documents that might be privileged and that could 
eventually be used against a party. In deciding Quadrini, 

the Board emphasized its quasi-judicial role in deciding 
complaints. Since that role can never be adversarial and 
since the Board is enabled by statute to decide all questions 
of fact and law, the Board ruled that it could decide matters 
of solicitor-client privilege applicable to documents. In this 
case, the Board simply ordered the employer to produce a 
solicitor affidavit, which might prove sufficient to protect the 
privilege without the Board even seeing the document. Even 
so, the employer applied for judicial review, as well as for a 
stay of the order. The stay was granted. The judicial review 
application is pending. 


At issue in Hopwood-Jones v. Deputy Head (Department of 
Transport), 2010 PSLRB 45, was whether the adjudicator had 
the authority to order the disclosure of a document that the 
employer alleged was covered by section 38 of the Canada 
Evidence Act. That section concerns the disclosure of sensitive 
or potentially dangerous information (relating to national 
secunty) and provides a mechanism for disclosure involving 
review by a Federal Court judge of the information before it is 
disclosed. The document in question was a binder containing 
the no-fly list and other secret documents pertaining to 
air travel and the protection of Canada. The grievor had 
been dismissed because at one point she had left her post 
with that document, thus creating a dangerous situation 
in the employer’s view. 


eas 


The grievor argued that she should have a copy of the 
document so that the bargaining agent could determine if 
he document appeared secret on its face and whether it 
contained any directions on how the information it contained 
should be stored, retrieved and used. The employer arqued 
that the content of the document was not relevant to the 
merits of the grievance, since the termination was based on 
the gnevor abandoning her post; the document had only 
compounded the misconduct. 


onal 


The employer agreed to disclose some of the contents 

of the document but stated that, were the adjudicator 

to order the disclosure of the entire document, it would 
apply to the attorney general for a review by a Federal 
Court judge. The adjudicator stated in her decision that, 
although she had the authority to compel disclosure 
based on relevance, the Canada Evidence Act removed 
from her the authority to determine whether a document 
contained sensitive or potentially dangerous information. 
That determination could be made only by a Federal 
Court judge in accordance with that Act. 


The employer alleged in Zhang v. Treasury Board (Privy 
Council Office), 2010 PSLRB 46, yet another ground for 
refusing disclosure, this time labour relations privilege. 
The employer argued that all communications made in the 
context of litigation are privileged. In this case, the grievor 
was seeking communications between labour relations 
officers and management. The employer objected because 
the communications related to the litigious matter of 

the grievance. The employer stressed the importance for 
management to have complete and frank discussions with 
labour relations officers in the context of labour disputes 
and made the analogy between labour relations privilege 
and solicitor-client privilege. 


The context for the request for disclosure was a grievance 
flowing from the execution of a previous decision that had 
ordered the employer to conduct a diligent search for a job 
for the grievor. No job had been found, and the grievor had 
been terminated a second time. The grievance concerned 
the insufficiency of the search. 


The grievor arqued that the communications were relevant 
to the grievance. The adjudicator first ruled that the 
requested documents were relevant and then applied the 
Wigmore test to determine if they were privileged, after 
deciding that a class privilege of labour relations on par 


with the solicitor-client privilege did not exist. Rather, 

it was a matter of deciding if in this case the documents 
should remain confidential. The following four conditions 
apply to find a document protected under the Wigmore 
test: 1) the authors of the communications trusted that they 
would remain confidential; 2) the element of confidentiality 
is essential to the relationship in which the communication 
arises; 3) this relationship is perceived as important by the 
community; and 4) the injury caused to the relationship is 
greater than the benefit of disclosure. 


idjudicator was willing 
criteria favoured the emplo 


turned on 


the fourth factor 


tine adjud 


icator, “One shou 
stake in this case is whethe 


to agree that the first three 


yer. However, the decision 


and specifically, as stated by 
d not lose sight that what is at 
the parties complied with an 


order made by an adjudicator under the Act.” What made 


the disclosure necessary was the proper administration 
of justice. The adjudicator ordered the disclosure of the 


documents, albeit with som 


e safequards to protect their 


confidentiality beyond the disclosure to the grievor and 
her bargaining agent. 


Filing of Orders in Federal Court 


[he PSLRA now includes a provision, found in other 


1dministrat 
hung an ore 
making It at 
iS to facitita 
can be ente 


does not co 


te entorcem 


ve tribunal 


1 order of th 


rtained by t 


nply with a 


egislation, w 


Ye Court in th 


ich provides for 


er of the Board in the Federal Court (FC), thus 
e Court. The purpose of section 52 
ent, since contempt proceedings 


e event that a party 


order. This year, for the first 


time, parties applied for an order of the Board to be filed 
in the FC. In Bremsak v. Professional Institute of the 
Public Service of Canada, 2009 PSLRB 159, and Veillette 
v. Professional Institute of the Public Service of Canada, 
2009 PSLRB 174, the Board concluded that there was 
evidence that the order would not be complied with and 
that filing it in the FC would serve a useful purpose. 


Section 230 


‘he decision in Raymond v. Treasury Board, 2010 PSLRB 
23, marked the first time that an adjudicator interpreted 
section 230 (a new provision in the PSLRA), which limits 

e adjudicator’s authority. In the case of 


a 


the scope of 


a demotion (as in this case) or a termination based on 


unsatisfactory performance, the adjudicator found that 
the intent of Parliament was clear: since the adjudicator 
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must conclude that the measure taken was for cause if 
the deputy head’s conclusion of unsatisfactory performance 
was reasonable, there is no discretion for the adjudicator to 
modulate the employer’s action. 


Federal Courts 


Decisions of the Board and of adjudicators may be 
judicially reviewed by the Federal Courts (i.e., the FC can 
review adjudicators’ decisions, and the Federal Court of 
Appeal [FCA] can review Board decisions). Obviously, 
court decisions have a considerable impact on our work. 
The decisions that follow are particularly significant. 


Follow up to Last Year’s Report 


A few of the decisions that the Board reported on in 2008- 
2009 ended with an indication that judicial review had 
been sought. 


In the original Amos v. Deputy Head (Department of 
Public Works and Government Services), 2008 PSLRB 
74, the adjudicator decided that the PSLRA gave him 
jurisdiction to consider whether a settlement agreement 
had been duly executed. In Attorney General of Canada 
v. Amos, 2009 FC 1181, the FC ruled that, once the parties 
sign a memorandum of agreement, they have signalled 
hat they have abandoned the grievance procedure, and 
hus, it cannot be revived. With the end of the dispute, 
he jurisdiction of the adjudicator ceases. An appeal of 
he decision has been filed in the FCA. 


+ 


os ct ct 


in Pepper v. Deputy Head (Department of National 
Defence), 2008 PSLRB 71, the adjudicator granted an 
award under the CHRA — a first under the PSLRA, which 
now gives that authority to adjudicators. The employer 
applied for judicial review, but in Attorney General of 
Canada v. Pepper, 2010 FC 226, the FC upheld the award. 


The FC (Attorney General of Canada v. King, 2009 FC 922) 
also upheld the adjudicator’s decision in King v. Treasury 
Board (Canada Border Services Agency), 2008 PSLRB 64. In 
that case, a union official had been suspended for sending 
a letter to a U.S. official that was critical of the Canadian 
government’s border policies. The adjudicator ruled that, as 
a union official, the grievor was entitled to more latitude in 
his comments about the employer. 


In Attorney General of Canada v. Tobin, 2008 FC 740, the 

FC remitted to the adjudicator a decision (2007 PSLRB 26) in 
which the adjudicator had allowed a termination grievance 
for off-duty conduct. In Tobin v. Attorney General of Canada, 
2009 FCA 254, the FCA confirmed the remittal to another 
adjudicator, based on the Correctional Service of Canada’s 
Code of Conduct, which had not been considered by the 
adjudicator as the parties had not raised it. 


Other Significant Decisions 


While not flagged as notable in last year’s report, these 
decisions rendered by the FC or the FCA will certainly 
have an impact on the Board’s handling of similar 
matters in the future. 


The case of Bernard v. Attorney General of Canada, 2010 
FCA 40, is in fact a judicial review where the applicant, 

Ms. Bernard, was not a party to the original case. However, 
as a person directly affected, she had the right to apply for 
judicial review. 


in Professional Institute of the Public Service of Canada 

v. Canada Revenue Agency, 2008 PSLRB 58, the Board 
issued a consent order for the employer to provide personal 
information about employees to the bargaining agent. 
The information would allow the bargaining agent to 
contact employees in the event of a strike vote. In an 
earlier decision, the Board had emphasized that privacy 
considerations were to be taken into account, and in 

the consent order, several safeguards were spelled out 

to ensure the protection of the personal information. 
Even so, the FCA found in Bernard that the Board had 
erred in not exercising its jurisdiction by accepting without 
any modification the agreement proposed by the parties 
and by not reviewing the agreement in light of privacy 
considerations. Therefore, the FCA returned the consent 
order to the Board to be considered in terms of privacy 
concerns, with the Privacy Commissioner to be given full 
intervenor status to represent the interests of Ms. Bernard 
and others in the same situation, i.e., employees who do 
not want to share their personal information with the 
bargaining agent. The impugned decision was not the 
only one of its kind. Other agreements were reached 
between other bargaining agents and employers to 
similar effect. Therefore, the Bernard decision will 
have considerable ramifications. 


in Lam v. Deputy Head (Public Health Agency of Canada), 
2008 PSLRB 61, the adjudicator found that, although the 
dismissal of the grievor was not valid, reinstatement was not 
the proper remedy, given the circumstances in the workplace. 
This was a significant departure from jurisprudence under 
the previous Act, which had established that reinstatement 
was the only remedy for dismissal without cause. In Lam v. 
Attorney General of Canada, 2009 FC 913, the FC confirmed 
that the PSLRA gave the adjudicator the authority to order an 
alternative remedy to reinstatement. However, in this case, 
an alternative remedy had not been discussed at the hearing, 
and the parties should have been given an opportunity to be 
heard on its appropriateness. The case was remitted to the 
same adjudicator. 


In Attorney General of Canada v. Basra, 2008 FC 606, 
the FC allowed the judicial review of Basra v. Deputy Head 
(Correctional Service of Canada), 2007 PSLRB 70, in which 
the adjudicator had reinstated a grievor who had been 
indefinitely suspended pending an investigation into the 
gnievor’s off-duty conduct. The adjudicator ruled that, after a 
month, the administrative suspension had become punitive 
and disciplinary and that it had never been justified by the 
employer. The FC ruled that the adjudicator had not applied 
the proper test in deciding whether the employer's action 
was disciplinary, since he had not considered the intent of 
the employer when imposing the suspension. Moreover, 
the adjudicator had disregarded evidence to reach 

the conclusion that the grievance should be allowed. 
The grievor appealed. In Basra v. Attorney General 

of Canada, 2010 FCA 24, the FCA somewhat modulated 
the ruling of the lower court. According to the FCA, the 
adjudicator had rightly decided that the measure was 
disciplinary. However, the proper analysis was first to 
determine whether the discipline was justified and then 
to determine if the sanction was proportionate. The FCA 
has left it to the adjudicator to decide whether additional 
evidence may be received. This case will continue. 


Related Proceedings Before the Federal Court — 
Human Rights 


Given the new jurisdiction under the PSLRA for 
adjudicators to interpret and apply the CHRA, it is not 
surprising to find parallel proceedings before the CHRT of 
matters that the Board has already dealt with. By giving 
jurisdiction to adjudicators under the PSLRA, the legislator 


meant to streamline the process, as seen in English-Baker v. 
Attorney General of Canada, 2009 FC 1253, where the FC 
reviewed a decision of the CHRC to dismiss a complaint 
without investigation. The CHRC reasoned that the matter 

had already been thoroughly dealt with by the adjudicator in 
English-Baker v. Treasury Board (Department of Citizenship 
and Immigration), 2008 PSLRB 24. The FC agreed. 
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This publication is also available on the PSLRB’s website at 
http://www.pslrb-crtfp:gc.ca. 


The Honourable James Moore, P.C., M.P. 

Minister of Canadian Heritage and Official Languages 
House of Commons 

Ottawa, K1A 0A6 


Dear Minister, 


It is my pleasure to transmit to you, pursuant to section 251 of the Public Service Labour Relations Act, 
the Annual Report of the Public Service Labour Relations Board, covering the period from April 1, 2010 
to March 31, 2011, for submission to Parliament. 


Yours sincerely, 


L Fo lgvrr TF 


Casper M. Bloom, Q.C., Ad. E. 
CHAIRPERSON 
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PUBLIC SERVICE LABOUR RELATIONS BOARD 


2010 - 2011 


Chairperson: Casper M. Bloom, Q.C., Ad. E. 


Vice-Chairpersons?: Marie-Josée Bédard 
lan R. Mackenzie 
Renaud Paquet 
Michele A. Pineau 


Full-time members: — Roger Beaulieu 
Stephan J. Bertrand 
Dan Butler 
Dan R. Quigley 
Catharine (Kate) Rogers 


Part-time members: — Christopher James Albertyn 
Ruth Elizabeth Bilson, Q.C. 

George P.L. Filliter 
Deborah M. Howes 
Margaret E. Hughes 
Steven B. Katkin 
William H. Kydd 
Paul E. Love 
Allen Ponak 
Joseph William Potter 
W. Augustus (Gus) Richardson 
John J. Steeves 


EXECUTIVE OFFICERS OF THE PSLRB 


Executive Director and General Counsel: Pierre Hamel 
Executive Director: Guy Lalonde? 
Director, Dispute Resolution Services: Gilles Grenier 
Director, Compensation Analysis and Research Services: Guy Lalonde 
Director, Registry Operations and Policy: Susan Mailer 
Director, Corporate Services: Alison Campbell 
Director, Financial Services: Robert Sabourin 


Section 12 of the Public Service Labour Relations Act states that the PSLRB may have up to three Vice-Chairpersons. 
During the reporting period, two Vice-Chairpersons left the Board, one of whom was replaced; therefore, four names 
appear in this report. 


pany 


N 


Guy Lalonde was appointed Executive Director of the PSLRB effective February 7, 2011. 
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MESSAGE FROM THE CHAIRPERSON 


It is my pleasure to submit to Parliament the Annual Report 
of the Public Service Labour Relations Board (PSLRB) for 
2010-2011. 


This report not only describes our statutory responsibilities, 
it provides our clients and stakeholders with a snapshot of 
our accomplishments, priorities and challenges. 


oo 


The PSLRB is an independent, quasi-judicial tribunal that 
is mandated by the Public Service Labour Relations Act 

to administer the collective bargaining and grievance 
adjudication systems in the federal public service. 

Our goal is to resolve labour relations issues in the federal 
public service and in Parliament in an impartial manner. 
This ultimately contributes to a productive, efficient 
workforce, which ensures the fluid delivery of valuable 
programs and services to Canadians. 


Again this year, we strived to improve service delivery to our 
clients by implementing more streamlined, responsive and 
effective adjudication and mediation services by seeking 
innovative ways to manage our caseload, which increased 
significantly again this year. Compared to the previous year, 
we received 58% more new cases. The case management 
tools that we used included grouping similar grievances and 
holding more pre-hearing conferences to reduce as much 
as possible the number of required hearing days. 


We also continued to make inroads in mediation by offering 
timely and impartial services to the parties, including 
providing interest-based negotiation and mediation courses 
to nearly 200 participants. | am pleased to report that, 

with the assistance of our mediators, of the clients who 
participated in preventive mediations, 89% were able 

to resolve their issues without filing formal complaints 

or grievances. 


During the reporting period, our Compensation Analysis 
and Research Services continued to develop the 
methodology, tools and processes, including consulting 
comprehensively with the parties, in preparation for the 
next compensation comparability study, which will be 
aunched in 2011-2012. 


am confident that, with the continued efforts of our 
dedicated and highly skilled employees, we will successfully 
meet the challenges to come. 


It is an honour to lead an organization that continues to 
enjoy a sound reputation in the labour relations realm. 

| wholeheartedly applaud the efforts of all Board members 
and employees, without whom our success this past year 
would not have been possible. 


Casper M. Bloom, Q.C., Ad. E. 
CHAIRPERSON 
Public Service Labour Relations Board 
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PART ONE: 
About the Public Service 


_ Labour Relations Board 


The PSLRB is 
strongly committed 
to resolving labour 
relations issues in 
the federal public 
Service and in 
Parliament in an 
impartial manner. 
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WHO WE ARE AND WHAT WE DO 


The Public Service Labour Relations Board (PSLRB) is 
mandated by the Public Service Labour Relations Act 
(PSLRA) to administer the collective bargaining and 
gnevance adjudication systems in the federal public 
service. Given its independent status, the PSLRB is 
responsible to Parliament through a designated 
minister who is not a member of the Treasury Board. 
The designated minister is currently the Minister of 
Canadian Heritage and Official Languages, who is 
responsible under the PSLRA for tabling the PSLRB’s 
annual report to Parliament each year and for 
signing documents required under the Financial 
Administration Act (FAA). 


In accordance with its mandate under the PSLRA, 

the PSLRB provides three main services: adjudication, 
mediation, and compensation analysis and research. 
As well, under section 396 of the Budget Implementation 
Act, 2009, the PSLRB is responsible for dealing with 
existing pay equity complaints and with those 

that may arise under the Public Sector Equitable 
Compensation Act (PSECA), which has not yet come 
into force. 


The PSLRB is strongly committed to resolving labour 
elations issues in the federal public service and in 
Parliament in an impartial manner. This contributes 
to a productive and efficient workplace that ultimately 
enefits Canadians across the country through the 
effective delivery of a broad range of government 
programs and services. Please see Figure 1, The Public 
Service Labour Relations Board at a Glance, for additional 
information about the PSLRB’s key services. 


OTHER RESPONSIBILITIES 


The PSLRB also administers the collective bargaining 
and grievance adjudication systems under the 
Parliamentary Employment and Staff Relations Act 
(PESRA), which governs labour relations in Parliament. 
The PESRA covers employees working in the House 

of Commons, the Senate, the Library of Parliament, 
and the Office of the Conflict of Interest and 

Ethics Commissioner. 


As required by the PSLRA, the PSLRB provides physical 
and administrative support services to the National 
Joint Council (NJC), an independent consultative 

body of employer and employee representatives. 

The NIC exists to facilitate consultation about, and the 
co-development of, policies and terms of employment 
that do not lend themselves to unit-by-unit bargaining. 
The PSLRB houses the NJC but plays no direct role in 
its operation. An annual report with more information 
on the NJC’s activities can be found on its website at 
http://www.njc-cnm.gc.ca. 


Under an agreement with the Yukon government, 
the PSLRB also administers the collective bargaining 
and grievance adjudication systems required by the 
Yukon Education Labour Relations Act and the Yukon 
Public Service Labour Relations Act. When performing 
those functions funded by the Yukon government, 
the PSLRB acts as the Yukon Teachers Labour Relations 
Board and the Yukon Public Service Labour Relations 
Board, respectively. 


Separate annual reports are issued for all of those 
Acts and are available on the PSLRB’s website at 
http://www.pslrb-crtfp.qc.ca. 


Figure 1: The Public Service Labour Relations Board at a Glance 


The PSLRB administers the 
collective bargaining and grievance adjudication systems 
in the federal public service and for the institutions of Parliament. 


Our Services 


. Adjudication services 


Compensation analysis 


Mediation services : 
and research services 


* Compile, analyze and disseminate 


* Mediate disputes arising from * Administer hearings and decide aly. 
compensation information 


collective bargaining, grievances grievances, complaints and other 
and other labour relations matters labour relations matters 


———————s, 
eal 


¢ Provide alternative dispute 


resolution training 


What we seek to achieve 


if 


* Increased collaboration between * Fair and timely resolution of cases * Support collective bargaining — 
labour and management and compensation determination 
by providing accurate and 


ee 


fesse 


* Solid body of precedents that can be 


* Increased interest in and used to help resolve future cases comprehensive compensation data 
commitment to mediation on the 
part of all parties | 
| How we benefit federal public servants and Canadians 


Our role is to resolve labour relations issues in the federal public service and in Parliament in an impartial and timely manner, which contributes to a 
productive and efficient workplace that ultimately benefits Canadians through the smooth delivery of government programs and services. 


FF 


OUR CLIENTS 

By carrying out its activities, the PSLRB assists organizations, such as the Canada Revenue Agency, 
employers, bargaining agents and public service to smaller organizations, such as the National Capital 
employees in the conduct of their labour relations Commission. For a list of employers, please refer to 
activities. Appendix 1, Table 1. 

The PSLRA applies to some 252 000 federal public As of March 31, 2011, 27 bargaining agents were 
service employees, who are covered by several certified to represent 85 bargaining units in the federal 
collective agreements, and applies to departments public service. About 62% of unionized employees are 
named in Schedule | to the FAA, the other portions represented by the Public Service Alliance of Canada, 
of the public administration named in Schedule IV a further 20% are represented by the Professional 
and the separate agencies named in Schedule V. Institute of the Public Service of Canada and the 

(See Appendix 1.) remaining 18% are represented by the 25 other 


bargaining agents. 
The Treasury Board, as the largest employer, 


employs about 185 000 public service employees Table 2 in Appendix 1 reports the number of public 
in federal government departments and agencies. service employees in non-excluded positions by 
About 67 000 public service employees work for bargaining agent. 


one of the other employers, which range from large 
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Part-time members 
continue to help 
reduce the overall 
workload, and the 
Board appreciates 
their valuable 


contribution. 
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The PSLRB’s clients also include some employees who 
are excluded from bargaining units or who are not 
represented. For example, individuals who occupy 
managerial and confidential excluded positions 

are entitled to refer certain types of grevances to 
adjudication and to avail themselves of the PSLRB’s 
mediation services if they wish. 


Any of those employers, bargaining agents and 
employees may be a party to an adjudication or a 
mediation effort, as may deputy heads of federal 
departments and agencies and the departments and 
agencies themselves. The employers and bargaining 
agents (on behalf of their members) are potential 
users of the PSLRB’s Compensation Analysis and 
Research Services. 


Again this year, the PSLRB committed to improving 
service delivery to its clients. To that end, it convened 
its Client Consultation Committee three times. 

The Committee sought new ways to increase the 

use of mediation, to effectively manage the PSLRB’s 
increasingly complex workload (e.g., grouping similar 
grievances) and to speed up file completions through 
case management tools (e.g., earlier pre-assessments 
of case files and increased use of pre-hearing 
conferences). 


Chairperson 
“National Joint 
Council 
Vice-Chairpersons (3) 

Employees 


**Board Members 
General Counsel and 


Legal Services 


* 


The PSLRB has no direct involvement in the 
" operations of the National Joint Council. 


** The number of Board members is determined 
by the Governor in Council. Members may be 
appointed on a full-time or part-time basis. 


OUR PEOPLE 


Board Members 


The Board currently comprises the Chairperson, 
three Vice-Chairpersons and full- and part-time Board 
members who the Governor in Council may appoint 
for terms of no longer than five years and who may 
be reappointed. All Board members are responsible 
for administering the PSLRA, including making orders 
under it, and for deciding matters brought before 
the PSLRB. 


After receiving recommendations from public 
service employers and bargaining agents covered 
by the PSLRA, the Chairperson prepares a list of 
persons eligible for a Board member appointment. 
The Governor in Council then appoints members 
from that list. 


To be considered eligible for an appointment, 

a candidate must have labour relations knowledge 

or experience. Appointments are made to ensure, 

to the greatest extent possible, a balance on the Board 
of members recommended by employers and those 
by bargaining agents. However, even though a Board 
member might have been recommended by a given 
party, once appointed, he or she does not represent 
that party and is required to act impartially at all times. 


a 


In addition to the Vice-Chairpersons, there were 
5 full-time and 12 part-time Board members in 
2010-2011. Part-time members continue to help 
reduce the overall workload, and the Board 
appreciates their valuable contribution. 


The following notable changes occurred on the Employees 


Board this year: During the reporting period, the PSLRB had 


¢ Vice-Chairperson Marie-Josée Bédard left to 87 fulltime equivalent positions. The PSLRB workforce 
fulfill an appointment to the Federal Court; is made up of professional, dedicated employees 

with complementary skills and expertise in areas 

that include labour relations, law, research, finance, 

information technology, information management, 

human resources and communications. In the 


¢ Renaud Paquet, a full-time Board Member 
since March 2008, was appointed as a Vice- 
Chairperson in March 2011 for five years; 


* Dan Quigley Cues in July after serving four challenging field of labour relations, they work hard The PSLRB 
full-time terms; to maintain the PSLRB’s high integrity through their workforce is made 
* Two new full-time members were appointed, discretion, impartiality, respect and cooperation. ; 
Catharine Rogers and Stephan Bertrand, While their skill sets are diverse, their goal is up of professional, 
and both will serve for five years; and common — to work as a team to help the PSLRB dedicated 
* Steven Katkin, William Kydd and W. Augustus achieve its mandate. employees with 
Richardson were appointed as part-time 
Board members. SONS lementary ‘ 
Skills and expertise. 


Biographies of full-time and part-time Board 
members are available on the PSLRB’s website at 
http://www.pslrb-crtfp.gc.ca. 


The PSLRB Executive Committee comprises the 
Chairperson, the three Vice-Chairpersons, the 
Executive Director, the General Counsel, and five 
directors. The Committee provides strategic direction 
and oversight for the priorities and projects 
established in the PSLRB’s annual strategic plan. 


During the year, Pierre Hamel, Executive Director and 
General Counsel, announced his plans to retire from 
the PSLRB on April 1, 2011. As the PSLRB’s mandate 
and activities have expanded over the years, it was 
determined that there would be more significant 
management, legal, learning and training challenges 
over the next several years. As a result, it was decided 
that the combined functions of Executive Director and 
General Counsel would be divided into two separate 
positions. Guy Lalonde, Director, Compensation 
Analysis and Research, was appointed to the Executive 
Director position in February 2011. The General 
Counsel position will be staffed in 2011-2012. 
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PART TWO: 


_ The Year in Review 


The PSLRB has 
developed a wealth 
of information to 
help parties prepare 
for hearings. 


During the year, 
the number of 
new cases was 
up 58% from the 
previous year. 
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In 2010-2011, the PSLRB had expenditures of 
$11.9 million. 


Board members heard complaints, applications and 
grievances that were referred to adjudication. 


Hearings before the Board may be oral or may be 
conducted solely through filing written documents. 

Oral hearings before Board members and adjudicators 
are similar to court proceedings, but the rules are less 
ormal. As hearings are conducted to collect evidence 
and to hear arguments that enable the Board to fulfill 
its statutory mandate, they are conducted in accordance 
with the law and the pnnaoples of natural justice. 


In exercising its statutory powers to make decisions 
that affect rights, the Board must conduct hearings 
in a way that is fair for all concerned parties. Thus, 
the PSLRA grants Board members and adjudicators 
the authority to summon witnesses, administer oaths 
and solemn declarations, compel the production 


6000 


of documents, hold pre-hearing conferences, hold 
hearings in person or in writing, accept evidence 
whether or not it is admissible in court, and, when 
necessary, inspect and view an employer's premises. 


The PSLRB has developed a wealth of information to 
help parties prepare for hearings, including quides, 
questions and answers, and practice notes, all of 
which are available on its website. 


CASELOAD OVERVIEW 


nN 2010-2011, the PSLRB’s caseload increased significantly 
rom the previous year due to the greater number of 
ew files received, particularly grievance referrals. 


During the year, the number of new cases was up 
58% from the previous year. More detailed 
information about the PSLRB’s caseload, including 
a comparison with previous years, can be found in 
Appendix 2, Tables 1 and 2. 


Figure 2: Total Caseload - A Historical Perspective 
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Grievances 


As in previous years, grievances referred to 
adjudication continued to constitute the bulk of 
the PSLRB’s workload under the PSLRA. 


Four types of grievances may be referred to 
adjudication under the paragraphs of subsection 
209(1) of that Act. 


The first type covers interpretations or applications 
with respect to employees of collective agreement or 
arbitral award provisions. To refer such a grievance 
to the PSLRB, an aggrieved employee must have the 
approval of his or her bargaining agent, which must 
express its willingness to represent the employee 

at adjudication. Paragraph 209(1)(a) of the PSLRA 
provides no exceptions. Collective agreement 
gnevances comprised 47% of the carned-forward 
cases and 84% of the year’s new cases. 


The second type deals with disciplinary actions 
resulting in terminations, demotions, suspensions 

or financial penalties. To refer a grievance under 
paragraph 209(1)(b), an aggneved employee must 
clearly indicate that he or she was disciplined and 
that one of the prescribed outcomes took place. 
Disciplinary grievances comprised 6.5% of the carried- 
forward cases and 10% of this year’s new cases. 


The third type, of which a very small number were 
received during the year, is for employees for whom 
the Treasury Board is the employer. These grievances 
cover demotions or terminations for unsatisfactory 
performance or any other reason that is not a breach 
of discipline or misconduct, or deployment without 
the employee’s consent when consent is required. 

The PSLRB received 17 new grievances in this category; 
30 will be carried over into 2011-2012. 


The fourth and final type is for demotions or terminations 


made for any reason other than breaches of discipline or 
misconduct and apply only to employees of designated 
separate agencies, which currently means only 
employees of the Canadian Food Inspection Agency. 
One new case was received during the year, and a 
total of 5 cases will be carried over into 2011-2012. 


—— eo 


Cases that are not settled or withdrawn through 
mediation or other interventions proceed to a hearing 
before a member of the Board selected by the 
Chairperson to act as the adjudicator. 


The PSLRB encourages parties to continue working 
toward a settlement throughout the adjudication 
process, as a solution designed by the parties is 

always preferable. Thus, the PSLRB offers parties 

the opportunity to participate in case settlement 
discussions at any time during the adjudication process 
with the adjudicator, should they wish. 


When grievances referred to adjudication involve 
certain issues under the Canadian Human Rights Act, 
adjudicators may determine that monetary relief is to 
be awarded. The Canadian Human Rights Commission 
(CHRC) must be notified of such grevances and has 
standing to make submissions to an adjudicator. During 
the year, 166 grievance referrals were accompanied by 
notifications to the CHRC. 


In 2010-2011, almost twice as many new gnevances 
were referred to adjudication than in the previous 
year and represented 80% of all cases before the 
PSLRB. Please see Figure 2, Total Caseload - A Historical 
Perspective, for more information about the PSLRB’s 
grievances, complaints and applications. 


Complaints 


Complaints may be filed under section 190 of the 
PSLRA for any of the following: 


* — the failure (by the employer, a bargaining 
agent or an employee) to observe terms and 
conditions of employment; 


* — the failure (by the employer, a bargaining agent 
or a deputy head) to bargain in good faith; 


¢ — the failure (by the employer or an employee 
organization) to implement provisions of a 
collective agreement or arbitral award; or 


* — the commission (by the employer, an employee 
organization or any person) of an unfair labour 
practice. 
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In 2010-2011, 
almost twice 

as many new 
grievances 

were referred to 
adjudication than 
in the previous year 
and represented 
80% of all cases 
before the PSLRB. 


Sire 
ean 


Under the Budget 
Implementation 
Act, 2009, the 
PSLRB has the 
mandate to dedde 
public service 
employee pay 
equity complaints 
that were before the 
Canadian Human 
Rights Commission. 
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Although a smaller proportion of the PSLRB’s overall 
active caseload in 2010-2011 involved complaints, 
they consumed a substantial amount of its time and 
resources. Many complaints are complex, and some 
involve self-represented complainants. 


Complaints against bargaining agents about failures 
to fairly represent members comprised 31% of the 
carried-forward complaints and 24% of this year’s new 
cases. The PSLRB also hears complaints about reprisals 
under the Canada Labour Code (CLC). 


Applications 


Applications 2010-2011 


* Total: 1499, or 25% of all cases before the PSLRB 
¢ Certification or revocation of certification: 2 

* Successor rights: 0 

* Review of prior PSLRB decisions: 13 


¢ Determination of management and 
confidential positions: 614 


* Requests for extensions of time to file a 
grievance or to refer a grievance to 
adjudication: 46 


BUDGET IMPLEMENTATION ACT, 2009 


Public Service Pay Equity Complaints 


Essential services are necessary for the safety and 


security of all or part of the 


Canadian public during 


a strike. When requested, the Board determines 
an employer's essential services, which some of its 


employees deliver dunng a 
are members of specific bar 
year, the PSLRB did not rece 
agreement applications. 


As previously mentioned in 
Budget Implementation Act, 
the mandate to decide publ 


complaint under that Act. A 
brought before the PSLRB u 
in the chart below. 


el! wal ha ee Total Number of cases closed pa aa Decisions 
forward from | received in ques of Une tees ae deadel forwardto | or orders 
previous years | 2010-2011 bch idae agama 2011-2012 
Settled & 6 
withdrawn Decided 
7 1 8 3 5 1 
es 


strike. Those employees 
gaining units. During the 
ive any essential services 


this report, under the 
2009, the PSLRB has 
ic service employee pay 


equity complaints that were before the CHRC. During 
the year, the PSLRB received one new pay equity 


summary of the cases 
nder that Act is provided 


MEDIATION SERVICES 


Case Mediation 


The PSLRB mediation services — a key part of its 
mandate under the PSLRA — provide a collaborative 
way to informally resolve disputes, sparing parties 
more adversarial processes. 


PSLRB mediators are impartial third parties without 
decision-making powers. They intervene in disputes 
and help parties explore the underlying reasons for 


their conflicts and reach mutually acceptable solutions. 


All are experienced. Some are professionals on staff 
while others are appointed from outside the PSLRB. 


As in previous years, the PSLRB encouraged mediation 
to parties at adjudication. In some cases, adjudicators 
may act as mediators and may help parties resolve 

issues through settlement discussions at adjudication. 


Parties using mediation as a voluntary alternative have 
experienced considerable success. This past year, the 
PSLRB conducted 86 separate mediation interventions 
for grievances and complaints that had been referred 
to adjudication; 81 percent resulted in settlements. 

As aresult of those interventions, 119 files that had 
been referred to adjudication were resolved. 


When its resources permit, the PSLRB’s mediation 
services also handle cases not yet referred to 
adjudication. Called “preventive” mediations, 

they attempt to resolve disputes before a grievance 
or complaint is formally referred to adjudication, 
reducing referrals. In 2010-2011, the PSLRB’s Dispute 
Resolution Services (DRS) conducted 18 preventive 
mediations; over 89 percent led to resolutions, 
meaning 16 fewer potential files were brought 
before the PSLRB. 


Collective Bargaining 


The PSLRB helps parties bargain collectively by 
providing mediation services when they reach an 
impasse during their face-to-face negotiations. 

By 2010-2011, the major round of negotiations 

begun in 2007-2008, involving the Treasury Board, 
separate employers and bargaining agents, had nearly 
completed. The PSLRB had to provide only limited 
assistance. A PSLRB mediator helped with 

one intervention, which led to a settlement. 


Parties unable to resolve their differences during 
collective bargaining, or with the assistance of a 
mediator, may refer their disputes to the PSLRB for 
resolution. Under the PSLRA, bargaining agents may 
opt for either binding arbitration or conciliation (with 
the right to strike). 


Once the parties begin their dispute resolution 
processes (either conciliation or arbitration under 

the PSLRA), DRS provides assistance and support to 
the Chairperson to set up and administer arbitration 
boards and Public Interest Commissions (PICs). A PIC is 
not permanent and comprises one or three members, 
appointed by the responsible minister on the PSLRB 
Chairperson’s recommendation. The PIC’s findings 
and recommendations are not binding on the parties. 
No new requests for conciliation were received in 
2010-2011. 


As previously mentioned, parties who are unable to 
reach collective agreements through negotiation may 
proceed to arbitration if the bargaining agent selected 
that as the method of dispute resolution. Arbitration 
results in an arbitral award (a decision), legally binding 
on the parties, which precludes legal strike action. 

In 2010-2011 the PSLRB received two arbitration 
requests, as well as one carried over from the previous 
fiscal year. One arbitral award was issued; the others 
were resolved either independently by the parties or 
with help from a PSLRB mediator. 
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This past year, 

the PSLRB 
conducted 86 
separate mediation 
interventions for 
grievances and 
complaints that had 
been referred to 
adjudication; 

81 percent resulted 
in settlements. 


CARS is a critical 
part of the changes 
mandated in the 
Public Service 
Modernization 
Act (PSMA) and 
has been described 
as a key lever 

to improving 
collective 
bargaining 
between the parties 
in the areas of 
wages and benefits. 
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Mediation Training 


In 2010-2011, DRS delivered 10 interest-based 
negotiation and mediation courses. They are 
designed for staff relations officers, union 
representatives, managers and supervisors, and for 
those working in related fields, such as in employee 
assistance programs. The participants, a mix from 
both the management and the bargaining agent 
sides, were encouraged to share their views on 
conflict resolution. 


The two-and-a-half-day interactive courses made 
nearly 200 public service participants familiar with 
and helped them understand interest-based 
approaches and mediation skills, which are useful 
when resolving workplace disputes. They allowed 
the participants to explore workplace conflict 

and communication issues. Through role play, 

the participants were able to practice the skills 
and techniques that they had learned. 


PSLRB mediators also delivered presentations and 
special sessions, both within and outside the public 
service, to help build understanding of mediation 
as a dispute resolution mechanism and to provide 
insight into the PSLRB’s mediation approach. 


Compensation Analysis and 
Research Services (CARS) 


One of the PSLRB’s key roles is supporting collective 
bargaining and compensation determination 
processes for the federal public service. It achieves 

that objective by collecting, compiling and analyzing 
impartial, accurate and timely information about 
comparative rates of pay, employee wages, terms and 
conditions of employment, and benefits. It collects that 
information from the public and private sectors and 
disseminates it both to the parties to bargaining under 
the PSLRA and to the public. 


An independent advisory board provides advice to 
the Chairperson on CARS’ priorities and requirements. 
Established in 2005 under the PSLRA, its members 
include bargaining agents and employers. 


CARS is a critical part of the changes mandated in 

the Public Service Modernization Act (PSMA) and has 

been described as a key lever to improving collective 

bargaining between the parties in the areas of wages 
and benefits. 


Compensation Comparability Study 


In 2010-2011, preparations continued for launching 
the PSLRB’s next compensation comparability 

study. Some achievements during the year included 
conducting comprehensive consultations with the 
parties, described later in this report, and fine-tuning 
the tools and technology used to collect and manage 
study-related data. Collaborations continued with 
Statistics Canada to finalize the study’s sample design 
and application. 


Stakeholder Consultations 


The PSLRB’s ongoing approach to conducting its 
compensation studies has been to ensure that the 
parameters encompass all stakeholder requirements, 
while keeping the process manageable in terms 

of resources and administration (given its scope), 
and ultimately, to ensure that comprehensive, 
relevant and reliable results are disseminated. 


To achieve those goals, CARS led a series of 
consultations from June 2010 to March 2011. 

All parties were invited to participate and to share 
their views about the study parameters and its related 
processes. Some of the topics discussed included 
the study’s proposed timing, its frequency and 
processes; the identification of the target groups, 
the job matching process, and the sampling process 
and parameters; issues ansing from the PSECA; the 
total compensation model, and the incidence and 
characteristics of benefits; the quality control of the 
data; and the publication of, and access to, the study 
results. In addition to the PSLRB website, on which 

a new section was created for their exclusive use 

in September 2010, the parties were also asked to 
provide input on other potential mechanisms for 
their ongoing communications with the PSLRB and 
for the dissemination of the study results. 


During summer 2011, CARS will share with all 
parties the results of the discussions about the 
study’s different methodological aspects. CARS is 
also committed to keeping the parties and other 
stakeholders informed of the study’s progress, 
milestones and related activities (e.q., the start or 
completion of its different phases). 


Challenges and Opportunities 


Information Management 


The PSLRB recognizes that information is a valuable 
resource that must be managed effectively to ensure 
its clients and Canadians are properly served. As a 
esult, the PSLRB identified information management 
as a key priority this year and developed a strategy 
that will enable it to comply with the applicable 
egislation and central agency policies, as well as to 
align itself with the Government of Canada’s vision 
for information management. 


Case Management 


Effectively managing its sizeable and complex caseload 
iS. an ongoing challenge for the PSLRB. 


A variety of factors affect the PSLRB’s ability to deliver 
its services as promptly and efficiently as it would 
like, including the availability of parties for hearings, 
requests for postponements and continuances. 


In 2010-2011, the PSLRB again focused its efforts 

on working with the parties to plan hearings and 

to better manage the hearing process. Several case 
management tools were employed to help accelerate 
the completion of the PSLRB’s case files, including 
pre-hearing conferences, fact-finding meetings and 
rendering decisions based on information on file or 
with additional written submissions. 


The PSLRB also offers expedited adjudication to 
employers and bargaining agents. It allows certain 
grievances to be dealt with without resorting to an oral 
hearing process. Either party may apply for expedited 
adjudication, but both parties must sign or have already 
signed a memorandum of understanding with the 
PSLRB in order for it to be employed. In the expedited 
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process, the parties normally file an agreed statement 
of facts, and no witnesses are heard. The parties agree 
that decisions then rendered are not precedent- setting 
and that they will not be subject to judicial review. 

A verbal decision may be rendered at the hearing. 

A short written decision follows within five days. 


In 2010-2011, four new cases filed with the PSLRB 
requested expedited adjudication. One hearing was 
held, involving two cases. One additional case was 
withdrawn shortly before the scheduled expedited 
adjudication. 


Privacy and Openness 


As a quasi-judicial tribunal that renders decisions on a 
broad range of labour relations matters in the federal 
public service, the Board operates very much like a 
court. As it is bound by the constitutionally protected 
open-court principle, it conducts its oral hearings in 
public, save for exceptional circumstances. This means 
that most information filed with it becomes part of a 
public record and is generally available to the public to 
support transparency, accountability and fairness. 

The principles of administrative law require that 

the Board issue a written decision when deciding a 
matter. The decision is to include a summary of the 
evidence presented and the arguments of the parties, 
as well as an articulation of the supporting reasons. 
The Protocol for the Use of Personal Information in 
Judgments, approved by the PSLRB and endorsed by 
the Canadian Council of Administrative Tribunals, 
reflects the ongoing commitment of Board members 
to seek a balance between the open-court principle 
and the privacy expectations of individuals, in 
accordance with accepted legal principles, and to 
report in their decisions only that personal information 
that is relevant and necessary to the determination of 
the dispute. Also, documents filed as exhibits before a 
Board member that contain medical, financial or other 
sensitive information about a person may be sealed 
by order of a Board member, if appropriate. The PSLRB 
and other tribunals were granted intervenor status in 

a case before the Federal Court to argue those issues. 
The case was discontinued during the year under review. 


PART TWO| The Year in Review 


The PSLRB 
developed a 
strategy that will 
enable it to comply 
with the applicable 
legislation and 
central agency 
policies, as well as 
to align itself with 
the Government 
of Canada’s vision 
for information 
management. 


Overall, 98 percent 
of all PSLRB 
decisions rendered 
stand as final 
decisions. 
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ince 2000. As a means to balance the open-court 
principle and the privacy expectations of individuals 


availing themselves of their rights under the PSLRA, 
the PSLRB has voluntarily introduced measures that 
restrict global search engines from accessing fulltext 


decisions posted on its 


website. It has also modified its 


website and administrative letters opening case files 
to notify individuals who initiate proceedings that its 


decisions are posted in 
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Notable Decisions 


Decisions rendered by the Board or by its members in 
their roles as adjudicators contribute to the elaboration 
of jurisprudence in labour relations, specifically in 

the context of the federal public service, but more 
widely as well. Those decisions are final and binding 
on the parties and are subject only to judicial review 
under the Federal Courts Act. On average, more than 
85 percent of the decisions issued by the PSLRB and 
its adjudicators are upheld when subject to judicial 
review. Overall, 98 percent of all PSLRB decisions 
rendered stand as final decisions. Descriptions 

of several notable grievance and complaint case 
decisions can be found in Appendix 4. 


MORE INFORMATION ABOUT THE PUBLIC SERVICE 


LABOUR RELATIONS BOARD 


The PSLRB’s mailing address is: 


Public Service Labour Relations Board 
P.O. Box 1525, Station B 

Ottawa, Ontario 

Canada 

K1P 5V2 


The PSLRB may also be contacted by telephone 
or fax between the weekday hours of 08:00 and 
16:00 (EST). 


Telephone: 613-990-1800 
Fax: 613-990-1849 


Toll free: 866-931-3454 


The PSLRB may be reached by email at 
mail.courrier @pslrb-crtfp.gc.ca. 


The PSLRB’s Jacob Finkelman library houses a 
collection of labour relations resources, which can 
be viewed via the library catalogue on the website 
or by contacting the library directly. 


The library is pleased to provide copies of Board 
decisions and to respond to reference questions. 


Library hours are weekdays from 08:00 to 16:00 (EST). 


The library’s address is: 


[a 


.D. Howe Building 

240 Sparks Street 

West tower, 6" floor 

Ottawa, Ontario 

Telephone: 613-990-1800 

Toll free: 866-931-3454 

Email: library-bibliotheque@pslrb-crtfp.gc.ca 


The PSLRB’s website, http://www.pslrb-crtfp.gc.ca, 
contains a variety of useful information, including: 
* — summary and full-text versions of PSLRB decisions 


° — information about the PSLRB’s mandate, 
membership and functions 


* — hearing schedule 


Wn 


* — information about the status of collective 
bargaining 


* — annual reports and publications 


¢ — frequently asked questions, fact sheets, practice 
notes, guides and videos 


¢ — labour relations legislation, regulations and forms 
¢ newsletters 


¢ — how to register for mediation training 


Table 1: Number of Bargaining Units and Public Service 
Employees by Employer and Bargaining Agent 
April 1, 2010 to March 31, 2011° 


Where the Treasury Board of Canada is the Employer 


\ 

Bargaining agent Number of Number of public 
bargaining service employees 
units in non-excluded 
positions 

Association of Canadian Financial Officers t ae 4183 * 

| Association of Justice Counsel _——— a= 1 5 2580 
CAW - CANADA 32 2 eee 1 Se wall 
CAW - CANADA, Local 2182 1 340 _ 
Canadian Association of Professional Employees 2 ; ae! 3 848 
Canadian Federal Pilots Association | 423 
Canadian Merchant Service Guild 1 1103 

| Canadian Military Colleges Faculty Association 1 196 

| Communications, Energy and Paperworkers Union of Canada, Local 588 1 12 

| Federal Government Dockyard Chargehands Association 1 84 
Federal Government Dockyard Trades and Labour Council (East) 1 796 
Federal Government Dockyards Trades and Labour Council (Esquimalt, B.C.) 1 848 
international Brotherhood of Electrical Workers, Local 2228 1 1135 
Professional Association of Foreign Service Officers 1 1390 
Professional Institute of the Public Service of Canada 6 36 039 . 
Public Service Alliance of Canada 5 115 623 
Union of Canadian Correctional Officers - Syndicat des agents correctionnels du Canada - CSN 1 6587 
Total for the Treasury Board of Canada o7 185 192 
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Table 1: Number of Bargaining Units and Public Service 


Employees by Employer and Bargaining Agent 
April 1, 2010 to March 31, 2011* 


Other Employers 
4 i) 
Separate employers (by bargaining agent) Number of Number of public 
bargaining service employees 
units in non-excluded 
positions 
CANADA REVENUE AGENCY 
Professional Institute of the Public Service of Canada 1 ell on 
Public Service Alliance of of Canada 1 31 253 
Total 2 42 764 
CANADIAN FOOD INSPECTION AGENCY — os 
Professional Institute of the Public Service of Canada 3 2049 
Public Service Alliance of Canada 1 4703 
Total 4 (6752 
CANADIAN INSTITUTES OF HEALTH RESEARCH MWg eee ror ja Gee beeen : 
Public Service Alliance of Canada 1 
Total 1 | 
CANADIAN NUCLEAR SAFETY COMMISSION ee ue! ; ‘ ‘ 
Professional Institute of the Public Service of Canada os aie 1 : 744 | 
Total Z = ee 1 f ; 744 : 
CANADIAN POLAR COMMISSION 
No bargaining agents a : 0 _— 5 paet 
Total _— = 0 4 
CANADIAN SECURITY INTELLIGENCE SERVICE 4 : ; | 
Public Service Alliance of Canada ie 4 on ores) 1 fs — 163 
Total 1 163 
COMMUNICATIONS SECURITY ESTABLISHMENT CANADA Sioa mA. was 
Public Service Alliance of Canada ; a= ee = a 1563 
Total | 1 1563 


Table 1: Number of Bargaining Units and Public Service 


‘Employees by Employer and Bargaining Agent 
April 1, 2010 to March 31, 2011° 


Other Employers (continued) 


Separate employers (by bargaining agent) Number of Number of public 
bargaining service employees 
units in non-excluded 
positions 


FINANCIAL CONSUMER AGENCY OF CANADA 


No bargaining agents 0 62 


| Total 0 62 


FINANCIAL TRANSACTIONS AND REPORTS ANALYSIS CENTRE OF CANADA 


= 
oO 
ey 
fae} 
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Total 0 342 


| INDIAN OIL AND GAS CANADA 


No bargaining agents 0 81 


| Total 0 81 


| NATIONAL CAPITAL COMMISSION 


Public Service Alliance of Canada 1 435 
| Total 1 435 
NATIONAL ENERGY BOARD 
| Professional Institute of the Public Service of Canada 1 328 
_Total 1 328 


| NATIONAL FILM BOARD OF CANADA 


| Canadian Union of Public Employees, Local 2656 2 107 
Professional Institute of the Public Service of Canada 2 147 
Syndicat général du cinéma et de la télévision, CUPE Local 9854 1 113 
Total 5 D 367 


NATIONAL RESEARCH COUNCIL OF CANADA 


Professional Institute of the Public Service of Canada 4 1769 
Research Council Employees’ Association 6 2183 
| Total 10 3952 
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Table 1: Number of Bargaining Units and Public Service 


Employees by Employer and Bargaining Agent 
April 1, 2010 to March 31, 2011° 


Other Employers (continued) 


a 
Separate employers (by bargaining agent) Number of Number of public 
bargaining service employees 
units in non-excluded 
positions 


NATIONAL ROUND TABLE ON THE ENVIRONMENT AND THE ECONOMY 


No bargaining agents 


0 he) 
Total 0 33 


NATURAL SCIENCES AND ENGINEERING RESEARCH COUNCIL OF CANADA 


No bargaining agents 


Total 


NORTHERN PIPELINE AGENCY CANADA 


No bargaining agents 0 0 


Total 0 0 


OFFICE OF THE AUDITOR GENERAL OF CANADA 
Public Service Alliance of Canada 


1 
Total . 1 


OFFICE OF THE CORRECTIONAL INVESTIGATOR 


No bargaining agents . | ee | Saree ae | 


Total 


_ OFFICE OF THE SUPERINTENDENT OF FINANCIAL INSTITUTIONS 


Public Service Alliance of Canada 


Professional Institute of the Public Service of Canada iW 1 


Total 


PARKS CANADA AGENCY 


Public Service Alliance of Canada ; 1 


Total 1 


SECURITY INTELLIGENCE REVIEW COMMITTEE 


No bargaining agents 0 0 


Total 0 0 


Table 1: Number of Bargaining Units and Public Service 


Employees by Employer and Bargaining Agent 
April 1, 2010 to March 31, 201 1° 


Other Employers (continued) 


Separate employers (by bargaining agent) Number of Number of public ) 
bargaining service employees 
units in non-excluded 
positions 
SOCIAL SCIENCES AND HUMANITIES RESEARCH COUNCIL OF CANADA 
| Public Service Alliance of Canada 7 =a) | ee oo 206 7 
Total 2 206 
STAFF OF THE NON-PUBLIC FUNDS, CANADIAN FORCES 5 
Public Service Alliance of Canada ili ie 725° 
United Food and Commercial Workers Union WZ 7 719 
Total 7 23 1440 
STATISTICS SURVEY OPERATIONS i S 
| Public Service Alliance of Canada 2 1894 
| Total 2 1894 
Total for other employers 58 67 147 
Total from the Treasury Board 27 ans 185 192 
Total for all employers : 85 * 252 339 | 
: A 


“The figures in Table 1 were provided by the employers. 
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Table 2: Number of Bargaining Units and 


Public Service Employees by Bargaining Agent 
April 1, 2010 to March 31, 2011* 


& ‘ 
Certified bargaining agent Number of Number of public 
bargaining service employees 
units in non-excluded 
positions 
| Association of Canadian Financial Officers 1 4529 
Association of Justice Counsel 1 | 2850 < 
CAW- CANADA 1 i 4 
CAW - CANADA, Local 2182 _ 1 350 ae 
Canadian Association of Professional Employees 2 13 891 pw 
| Canadian Federal Pilots Association 1 393 
Canadian Merchant Service Guild 1 1073 
Canadian Military Colleges Faculty. Association 1 212 
| Canadian Union of Public Employees, Local 2656 2 102 
Communications, Energy and Paperworkers Union of Canada, Local 588 1 27 
Federal Government Dockyard Chargehands Association — 1 n 
| Federal Government Dockyard Trades and Labour Council (€2s) 7 ee 1 831 
Federal Government Dockyards Trades and Labour Council (Esquimalt, B.C.) ; ; 1 958 
International Brotherhood of Electrical Workers, Local 2228 ; = nt 1138 Pox! 
Professional Association of Foreign Service Officers ; 1 eae: 1317 — 
|_ Professional Institute of the Public Service of Canada 19 4 53 61 2 ; 
Public Service Alliance of Canada ai 29 152 616 s 
Research Council Employees’ Association - ; : ; 6 ; a 1960 al 
Syndicat général du cinema et de la television, CUPE Local 4835 ; 1 a. 124 a 
United Food and Commercial Workers Union” 12 1362 4 
Union of Canadian Correctional Officers - Syndicat des ee correctionnels du Canada CSN _ Ale 6637 | 
Total _ 85 244 060** 


A 


* The figures in Table 2 were provided by the bargaining agents. 


** The to 
the employees included in Table 1 were not represented by a bargaining agent or tabulated in their calculations. 


————— er 


tal in Table 2 does not equal the 252 339 employees indicated in Table 1 (from the Treasury Board and separate em ployers) because 8279 of 


: Table 1: Total Caseload: 2007-2008 to 2010-2011 


_ 


P 
Caseload Grievances Complaints Applications 
Fiscal year Carried New Total Closed Carried Active Active Active 
forward number forward 
from of active to next 
previous cases year 
years 
2007/08 3291 1528 4819 1454 3365 3885 173 16t= 
2008/09 3490 1532 5022 1543 3479 3796 295 773 | 
2009/10 3966 1331 5297 1482 3815 3812 290 863 
\_ 201 0/11 3774 2108 5882 1487 4395 4148 235 1499 


nc  ————————————————————————————— 
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Table 2: Grievances, Complaints and Applications 


Before the Public Service Labour Relations Board 
2010-2011 


é N 
Number of Number of Total Number of cases Number of | Decisions 
cases brought | new cases | number of | closed (includes cases| cases carried | or orders 
forward from received cases settled, withdrawn forward to 
previous years and decided) 2011-2012 
Settled& | _ iene 
withdrawn Decided 
Individual 323 155 3574 7B 
Group 2452 0 0 
Policy 8 33 
Total grievances 2452 519 
Complaints of unfair labour practices 
— Duty of fair representation 146 42 52 — 
— Other 
Complaints under the 98 8 9 
Canada Labour Code 
Total complaints 174 104 
Request to file certified copy of order 0 1 
with Federal court 
Certifications ; 7 0 a 
Revocations of certification 0 eel 
Determination of successor rights 0 : _ 0 
Membership in a bargaining unit ie : 4 
Designation of essential services ; 3 
positions 7 
Applications for review of 3 7 
Board decisions 
Requests for extension of time 26 18 
Subtotal applications' 43 35 
Determination of management and 303 185 
confidential positions : 
Other applications 802 644 
(not specified above) 
Total applications : 1 148 864 
TOTAL 3774 1487 
q 


This subtotal excludes the work done on managerial and confidential exclusion proposals. 
In all cases, the determinations were made by an order rendered by the PSLRB on consent. 
3 The total number of decisions/orders does not include those issued for “other applications.” 


— eo 


Synopsis of Applications for Judicial Review of Decisions 


April 1, 2006 to March 31, 2011 


a > 
Decisions Number of | Applications | Applications | Applications | Applications | Appeals of 
rendered’ | applications | withdrawn | dismissed allowed pending? | applications 

pending’ 

YEAR 1 

(April 1, 2006 to 116 25 9 11 4 1 0 

March 31, 2007) 

YEAR 2 

(April 1, 2007 to 112 23 8 9 6 0 0 
| March 31, 2008) 

YEAR 3 

(April 1, 2008 to 114 24 4 18 2 0 0 

March 31, 2009) 

YEAR 4 

(April 1, 2009 to 183 30 11 15 3 1 0 

March 31, 2010) 

YEAR 5 

(April 1, 2010 to 126 25 0 1 2 22 1 

March 31, 2011) 

TOTAL 651 127 32 54 17 24 1 


Note: The figures for the last four fiscal years are not final, as not all the judicial review applications filed in those years have made their way 
through the court system. 


Decisions rendered do not include cases dealt with under the expedited adjudication process and Managerial Exclusion Orders issued by the 
Board upon consent of the parties. 


Applications that have yet to be dealt with by the Federal Court. Does not include appeals pending before the Federal Court of Appeal or the 
Supreme Court of Canada. 


Results of appeals disposed of have been integrated into the statistics in this table. 
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APPENDIX 4 


NOTABLE PUBLIC SERVICE 
LABOUR RELATIONS BOARD 
DECISIONS 


From year to year, different issues come to the fore. In addition, 
the federal courts render decisions on cases reviewed earlier 
in the Board’s annual reports. These notable decisions 
provide a glimpse of the current state of the law for some 
interesting issues. 


Disclosure 


In Quadnni v. Canada Revenue Agency and Hillier, 2009 
PSLRB 104, the Board Member was confronted with an issue 
of solicitor-client privilege. The complainant had requested 
a number of documents under access to information 
legislation, and the respondents had refused to release 

one document on the grounds of solicitor-ctient privilege. 
The Board ordered the employer to produce an affidavit 
that would establish that the document was in fact covered 
by the privilege. 


The Attorney General applied for judicial review. The Board 
sought intervenor status before the Federal Court of Appeal 
a rare occurrence), believing that this case would be a good 
test for defining the parameters of the Board’s authority to 
ook into a solicitor-client privilege claim. Leave was granted 
in Attorney General of Canada v. Quadrini, 2010 FCA 246, 
and the Court heard from the parties and the intervenor on 
December 15, 2010. The respondent argued that he was 
entitled to receive the document and that the Board should 
be able to determine whether the privilege applied. The 
Attorney General arqued that the Board attempted to breach 
the privilege by ordering an affidavit. The Board submitted 
that it was in the interest of fair and expeditious hearings that 
it be able to at least determine whether the privilege applied. 


In its decision (Attorney General of Canada v. Quadnini, 2011 
FCA 115), the Federal Court of Appeal did not answer the 
question of whether the Board had the authority to consider 
solicitor-client privilege. The Court neither expressly ruled 

out the possibility of the Board deciding issues of solicitor- 
client privilege nor affirmed its jurisdiction to do so. Rather, 
the Court decided the issue on the basis of relevance; before 
even considering whether solicitor-client privilege is at stake, 
the Board must determine whether the document sought 

is truly relevant to the proceedings. The Court determined 
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that, based on the surrounding evidence, the document in 
question could not have been relevant, and that, therefore, 
the issue of solicitor-client privilege did not even arise. 


The question of the Board’s jurisdiction with respect to 
solicitor-client privilege remains unresolved. 


Essential Services Agreements 


Last year’s report noted that the Board was developing 
jurisprudence on the new concept of essential services 
agreements (ESA), introduced in the Public Service Labour 
Relations Act (“the Act”), which came into force in 2005. 


Last year’s report dealt with Treasury Board v. Professional 
Institute of the Public Service of Canada, 2009 PSLRB 128, 
a decision in which the Board defined the essential services 
performed by Computer Services (CS) staff of the Canada 
Border Services Agency. The dispute centred on whether 
the essential services should be viewed in terms of the 
computer systems (the bargaining agent’s view) or in terms 
of the program activities (the employer's view). The Board 
determined that essential services in that case meant the 
provision of computer systems and services related to 
managing the access of people and goods to and from 
Canada for the purpose of protecting the safety or security 
of the public. The bargaining agent applied for judicial 
review. At the hearing, the bargaining agent argued that the 
Board’s definition was too vague, thus making it impossible 
to identify the types and numbers of positions necessary to 
provide those essential services. The respondent submitted 
that the definition was sufficient to establish the positions 
necessary to maintain essential services. 


In Professional Institute of the Public Service of Canada v. 
Attorney General of Canada, 2011 FCA 143, the Federal 
Court of Appeal allowed the application for judicial 

review and remitted the matter back to the Board for 
redetermination. 


The Court ruled that the Act clearly makes the definition 

of essential services, as opposed to essential positions, 
paramount. However, the Board’s definition, which used the 
words, “... for the purpose of protecting the safety or security 
of the public,” paraphrasing the Act, did not help the parties 
determine the positions, types or numbers. It left the issue to 
the parties for resolution, rather than defining the essential 
services, as it was tasked by the initial application. 


By allowing the judicial review, the Court directed the Board 
to more precisely define the essential services. 


By contrast, in Treasury Board v. Professional Institute of the 
Public Service of Canada, 2010 PSLRB 60, the Board precisely 
defined the tasks to be considered essential services. That 
decision also dealt with the CS group. In Attorney General 
of Canada v. Professional Institute of the Public Service of 
Canada, 2011 FCA 20, the Federal Court of Appeal dismissed 
the application for judicial review. 


In that decision, the parties had jointly requested that the 
Board consider whether the content of the ESA, in the context 
of the CS group at Public Safety Canada, was limited to the 
three elements listed (types of positions, number of positions 
and specific positions) in the definition of “essential services 
agreement” in subsection 4(1) of the Act or whether it could 
also include the definition of essential services as determined 
by the Board in its first ESA decision (Treasury Board v. 
Professional Institute of the Public Service of Canada, 2010 
PSLRB 15). The Board held that it must be guided by its rulings 
about the meaning and intent of the essential services features 
of the Act and that paragraphs (a) to (c) of the definition of 
“essential services agreement” could have no comprehensible 
meaning without the modifying reference to essential services. 


The Board held that the legislative regime governing essential 
services had changed under the Act from a position- to a 
service-based scheme. The overarching practical requirements 
are that employees must know precisely the services that they 
are required to perform in the event of a strike and that they 
should not be expected to intuit those services from a list of 
positions in an ESA. Therefore, the Board necessarily had the 
authority to define the essential services for the purposes of 
the ESA. 


The Federal Court of Appeal agreed. 


in a further development, in Public Service Alliance of 
Canada v. Treasury Board, 2010 PSLRB 88, the Board 
considered the extent to which it could review an employer 
decision on a matter for which the Act grants the employer 
exclusive authority. 
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The Board had rendered an initial decision about the ESA 
negotiation for citizen service officers at Service Canada. 

In that decision, the Board identified the services necessary 
for the safety and security of the public and directed the 
employer to determine the level at which the services 

would be delivered to the public in the event of a strike. 

The employer set the level of service, and the parties resumed 
discussions with a view to completing the ESA, but issues 
then arose. 


The bargaining agent made a disclosure request to the 

Board that the employer provide it with documents about its 
decision to set the level of service at 100%. The employer 
eplied that, under section 120 of the Act, it had the 

exclusive night to set the level of service and that, therefore, 
it was under no obligation to provide the requested 
information. Section 120 is the only provision that specifically 
qualifies an employer right as exclusive; however, although it 
is an exceptionally strongly stated grant of exclusive authority, 
it does not contain words to oust review for compliance with 
certain standards, such as the duty of fairness. The Board 
found that there may be circumstances under which it 

is appropriate to review the exercise of discretion. The purpose 
of such a review would not be to substitute another 
determination of the level of service but would be limited 

to determining whether any circumstances existed that 
vitiated the employer's determination of the level of service 
as an abuse of authority. A review would be an unusual 

and exceptional occurrence. The Board held that section 

36 provided it with the authority to review and that the 
authority was rationally related and necessary to the 

Act’s object of maintaining effective labour-management 
relations. The Board added that setting certain administrative 
parameters within which the employer was to exercise its 
exclusive right under section 120, and requiring the employer 
to disclose information about how it set the level of service, 
did not limit or derogate from that exclusive right. 


The Board directed the parties to attempt to resolve the 
outstanding disclosure issues, and if they were unsuccessful, 
the Board would convene a case-management meeting to 
hear submissions and rule on the request. 


The application for judicial review is pending (Federal Court 
of Appeal File No. A-320-10). 


Damages 

As the law evolves, so does the issue of damages. Labour 
arbitration case law supports adjudicators’ authority to 
grant damages, as does the Act. However, the fact that an 
administrative tribunal does not have all of the powers of 
an ordinary court leads to the question of the limits to an 
adjudicator’s authonity to grant damages. 


The issue was again tested this past year. Board adjudicators 
rendered two decisions dealing mainly with damages, 
Tipple v. Deputy Head (Department of Public Works and 
Government Services), 2010 PSLRB 83, and Robitaille v. 
Deputy Head (Department of Transport), 2010 PSLRB 70. 
Both decisions are now under judicial review. 


In Tipple, the adjudicator concluded that the layoff alleged by 
the deputy head was not the true reason for the termination. 
In addition to damages for lost wages and benefits, the 
adjudicator granted other unusual damages for loss of 
reputation and for psychological injury, as well as damages 
for obstruction of process by the employer. 


in Robitaille, the adjudicator found that senior management 
had treated the grevor-egregiously in a harassment 
investigation and that he had been unjustly demoted. 

The adjudicator awarded compensatory and punitive 
damages, including damages to cover the loss of property 
that the qrevor incurred to pay for legal representation. 


Legislative Changes - Rejection on Probation 
Under the Act, as under the Public Service Staff Relations Act 
(“the former Act”), adjudicators do not have jurisdiction to 
hear grievances about rejections on probation. However, 
the jurisprudence has established that adjudicators may 


consider whether such a dismissal was truly for employment- 


related reasons, as opposed to any bad-faith motives on the 
part of the employer. 


The wording of the new Public Service Employment Act 
(PSEA) has increased the employer's discretion to end the 
employment of an employee on probation — now with a 
simple notice. In both Tello v. Deputy Head (Correctional 
Service of Canada), 2010 PSLRB 134, and Ducharme v. 
Deputy Head (Department of Human Resources and Skills 
Development), 2010 PSLRB 136, the adjudicators had to 
weigh whether the new legislation changed the test to 
determine whether an adjudicator had jurisdiction to hear 


————— es 


a termination grievance about a rejection on probation. 
Both adjudicators concluded that the new provisions of 
the PSEA changed the onus of proof. While historically, 
the employer had the onus of showing that the rejection 
was for employment-related reasons, now a gnevor must 
establish that the rejection was not about dissatisfaction 
with his or her performance but rather that it was a sham 
hiding an improper motive. 


Other Employers 


A great number of the cases decided by the Board or by 
adjudicators are covered by the PSEA, but not all. Some 
separate employers have their own employment legislation, 
a situation that lends itself to challenges in statutory 
construction. Such was the case in Boutziouvis v. Financial 
Transactions and Reports Analysis Centre of Canada, 2010 
PSLRB 135. Under the FINTRAC’s enabling statute, the 
employer can terminate employment “otherwise than for 
cause.” Even so, the adjudicator ruled that the statute did not 
import common-law employment contract principles into the 
employer-employee relationship. The employer could not 
terminate employment at will. The employee established 
that the termination was disciplinary and thus adjudicable. 
The adjudicator found that the employer had not shown 

that the discipline was justified and reinstated the grievor. 


The employer has applied for judicial review. 


Discrimination 


\n LaBranche v. Treasury Board (Department of Foreign 
Affairs and International Trade), 2010 PSLRB 65, the 
adjudicator found a clear case of discrimination based 

on religious beliefs, which does not happen frequently 

in the Board’s jurisdiction. The grievor was an Orthodox 
Jew. One of her requested accommodations was to leave 
early on Fridays to celebrate the Sabbath. Since the proper 
celebration time includes sunset, she would leave earlier in 
the winter. That accommodation, and other manifestations 
of her faith, apparently led to friction. In the end, a poisoned 
work atmosphere was created, which ended the gnevor’s 
secondment early. The adjudicator found that the employer 
had failed to prevent harassment and discnmination in 

the workplace. In her order, the adjudicator detailed the 
employer's violations of the relevant collective agreement 
and the Canadian Human Rights Act and left it to the parties 
to determine the appropriate monetary compensation. 


Follow-up in the Federal Courts 


An important component of Legal Services’ work is staying 
current with the courts’ pronouncements on the Board’s 
decisions. The following three very different judicial reviews 
will impact our decisions and processes. 


Last year’s report included a paragraph about the follow-up in 
the Federal Court of the Amos decision. This year, the Federal 
Court of Appeal overturned the Federal Court’s decision and 
estored the original Board decision. 


n Amos v. Deputy Head (Department of Public Works 
and Government Services), 2008 PSLRB 74, the adjudicator 
uled that the Act gave him jurisdiction to consider whether 
a Settlement agreement had been duly executed, thus 
eversing the junsprudence developed under the former 
Act. In Attorney General of Canada v. Amos, 2009 FC 

1181, the Federal Court ruled that, once the parties sign a 
memorandum of agreement, they abandon the qrevance 
procedure, and thus, it cannot be revived. The settlement 
puts an end to an adjudicator’s jurisdiction. 


in Amos v. Attorney General of Canada, 2011 FCA 38, the 
Federal Court of Appeal confirmed that adjudicators have 
jurisdiction to hear a dispute affecting the execution of a 
settlement agreement about a grievance validly referred to 
adjudication. The Court restored the adjudicator’s decision, 
overturning the Federal Court’s decision. That court had ruled 
that the adjudicator did not have the authority to consider 
the gnevance once the settlement agreement was signed. 


The Federal Court of Appeal stated that both the legislative 
changes contained in the Act and the general shift in the 
urisprudence confirmed the adjudicator’s authority to remain 
seized if the terms of the agreement were not honoured. 

The Court’s conclusion, as follows at paragraph 77, 

finally settled an important point for deciding whether an 
adjudicator may be seized anew of a grievance that has 

not been truly resolved by a settlement agreement: 


... The Adjudicator’s considerations are consistent 

with achieving the fundamental objects of the Act. 
The appellant's settlement agreement dispute is 
intrinsically related to his underlying and persisting 
grievance, originally referred to adjudication, 

and properly within the jurisdiction of the Adjudicator. 
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In Lam v. Attorney General of Canada, 2010 FCA 222, 

the Federal Court of Appeal set a clear limit on the jurisdiction 
of the reviewing court. Once the judicial review was allowed, 
the Federal Court had to return the decision to the same 
adjudicator for a new decision. The Federal Court had 

partly allowed the judicial review (in 2009 FC 913) of the 
adjudicator’s decision. In the original decision (Lam v. Deputy 
Head (Public Health Agency of Canada), 2008 PSLRB 61), 

the adjudicator ruled that the grievor should not have 

been terminated. However, rather than reinstating her, 

the adjudicator decided to award damages. 


The Federal Court ruled that the adjudicator had failed to 
allow the parties to make submissions about the appropriate 
remedy and added a comment about the existing case law 
as to whether reinstatement is the only remedy available. 
The Federal Court of Appeal stated that, once the procedural 
defect had been noted, i.e., not hearing the parties about 
the remedy, then there could be no further comment, and 
the matter simply had to be remitted to the adjudicator for 
another hearing and decision. 


Boshra v. Canadian Association of Professional Employees, 
2011 FCA 98, was an appeal of a Board decision on the duty 
of fair representation. The appellant disagreed with how his 
bargaining agent had handled a grievance about privacy and 
discrimination. 


The interesting point for the Board was the Court’s comment 
about the expectations of self-represented litigants. Although 
the Court ruled in the end that there had been no procedural 
unfairness, as the complainant argued, it suggested that, 
when dealing with self-represented litigants, a tribunal such 
as the Board must be very careful to state explicitly how 
matters will proceed. In that case, the Board had returned to 
the complainant the evidence that he had submitted, along 
with his complaint application, stating that evidence could be 
presented again at the hearing stage. The Board decided that 
the matter would be dealt with by way of written submissions 
and invited the parties to submit whatever arguments 

and evidence they thought relevant. The complainant still 
expected an‘oral hearing, and failed to present one piece of 
evidence, which he believed was crucial. In the end, the Court 
agreed with the Board that the evidence itself would not 
have changed the decision. Still, the Court expressed some 
sympathy for the complainant's dismay at not having been 
able to present what he considered important evidence. 
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ESSAGE FROM THE CHAIRPERSON 


| am pleased to submit to Parliament the Annual Report of the 
Public Service Labour Relations Board (PSLRB) for 2011-2012. 


| am very proud of the progress and efficiency gains that the 
PSLRB achieved again this year in meeting our mandated 
responsibilities and in collaborating with our clients to ensure 
that we continue to meet their needs. 


Our shift to a more proactive, analytical approach to 
managing a caseload that has grown from 1,200 a decade 
ago to nearly 6,000 today, serves us well. We close 
approximately 1,500 cases a year, which is an excellent 
effort. However, we need to go further and use analytics 
and strong case management tools to cater more specifically 
and efficiently to the needs of certain parties. 


Some of the case management tools that we used to 
accelerate the completion of case files were holding 
pre-hearing conferences to deal with procedural matters 
upfront, organizing fact-finding meetings and dealing with 
hearings through written submissions, when possible, 

or through early analysis of the underlying issues. 


As over one-half of our workload has been filed by 
employees of the same occupational group, we established 
a special task force to address the particular needs of 

those parties, which is supported by a more robust and 
thorough case management system that will enable us 

to cross-reference cases and deal with similar cases in 

a similar manner. 


We also continued to review, analyze and streamline our 
adjudication and mediation processes to optimize our 
resources and further enhance our efficiency in consultation 
with the parties through our Client Consultation Committee. 
The Committee, which comprises representatives from 

Our organization, employers and bargaining agents, 
focused on better managing the hearing process through 
several initiatives such as finding ways to deal with 
last-minute hearing postponements and holding more 
expedited hearings. 


| am also pleased to note that parties who voluntarily 
chose to use our mediation services to resolve their 

issues achieved considerable success. More specifically, 
our Dispute Resolution Services conducted 80 mediation 
interventions for grievances and complaints that had 

been referred to us, which means many files referred to 
adjudication were resolved without hearings. As well, some 
parties favoured preventive mediations to resolve disputes 
before their grievances and complaints were referred to 
adjudication. We also provided mediation support during 
collective bargaining when the parties were unable to 
progress during their face-to-face negotiations. 


In the area of compensation, analysis and research, 

we put in place the necessary tools, processes and systems 
to ensure we are in a state of readiness to conduct our 
recurring national compensation comparability study and 
other studies and surveys that support collective bargaining 
and compensation decisions. 


nally, to continue to meet the needs of our clients and 
deed Canadians, we devoted considerable time to 
improving our Information Management framework. 

| am pleased to note that we established an effective 
governance structure to ensure the project’s success and 
that we plan to deploy our new system in the next fiscal year. 


som 


None of the accomplishments that we realized this 

year would have been possible without the help of my 
colleagues and all PSLRB employees. Through their hard 
work, professionalism and loyalty, the PSLRB continues to 
be recognized as a unique and leading force in the labour 
relations realm. 


Casper M. Bloom, Q.C., Ad. E. 
CHAIRPERSON 
Public Service Labour Relations Board 
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PART ONE: 


About the Public Service 


Labour Relations Board 


The PSLRB 
contributes to a 
productive and 
effident workplace 
that ultimately 
benefits Canadians 
through the 
smooth delivery 
of government 
programs and 
Services. 


WHO WE ARE 


The Public Service Labour Relations Board (PSLRB) 

is an independent quasi-judicial tibunal mandated 

by the Public Service Labour Relations Act (PSLRA) to 
administer the collective bargaining and gnevance 
adjudication systems in the federal public service. 

It is also mandated by the Parliamentary Employment 
and Staff Relations Act (PESRA) to perform the same 
role for the institutions of Parliament (.e., the House of 
Commons, the Senate, the Library of Parliament, the 
Office of the Conflict of Interest and Ethics Commissioner, 
and the Office of the Senate Ethics Officer). 


The PSLRB is unique as it is one of the few bodies of 
its type in Canada that combines both adjudication 
functions and responsibilities as an impartial third 
party in the collective bargaining process. By resolving 
abour relations issues in an impartial manner, the PSLRB 
contributes to a productive and efficient workplace 

hat ultimately benefits Canadians through the smooth 
delivery of government programs and services. 


OUR RESPONSIBILITIES 


In accordance with its mandate under the PSLRA, 
the PSLRB provides the following key services: 


* adjudication — hearing and deciding 
grievances, complaints and other labour 
relations matters; 


* — mediation — helping parties reach collective 
agreements, manage their relations under 
collective agreements and resolve disputes 
without resorting to a hearing; and 


* — compensation analysis and research — compiling, 
analyzing and disseminating information on 
employee compensation determination processes 
in the federal public service. 


For more information about these services, please see 
Figure 1, The Public Service Labour Relations Board at 
a Glance. 


Under an agreement with the Yukon government, 
the PSLRB also administers the collective bargaining 
and gnevance adjudication systems required by the 
Yukon Education Labour Relations Act and the Yukon 

Public Service Labour Relations Act. When performing 
those functions, the PSLRB acts as the Yukon Teachers 
Labour Relations Board and the Yukon Public Service 
Labour Relations Board, respectively. Separate annual 
reports are issued for those Acts and are available on 
the PSLRB’s website at http://www.pslrb-crtfp.gc.ca. 


The PSLRB also provides physical and administrative 
support services to the National Joint Council (NIC), 
n independent consultative body of employer and 
mployee representatives. The NIC exists to facilitate 
onsultation about, and the co-development of, policies 
nd terms of employment that do not lend themselves 
to unit-by-unit bargaining. The PSLRB houses the NJC but 
plays no direct role in its operation. For more information 
about the NIC, please see the annual report on its 
website at http://www.njc-cnm.gc.ca. 


fee) 


(gp) 
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Finally, the mandate of the PSLRB was further expanded 
due to transitional provisions under section 396 of the 
Budget Implementation Act, 2009. Specifically, the PSLRB 
must deal with public service pay equity complaints that 
were or could be filed with the Canadian Human Rights 
Commission and with those that may arise under the 
Public Sector Equitable Compensation Act (PSECA) when 
it comes into force. 


Figure 1: The Public Service Labour Relations Board at a Glance 


The PSLRB administers the 
collective bargaining and grievance adjudication systems 
in the federal public service and for the institutions of Parliament. 


Our Services 


Mediation services Adjudication services Compensation analysis 


and research services 


* Mediate disputes arising from * Administer hearings and decide * Compile, analyze and disseminate 
collective bargaining, grievances gnevances, complaints and other compensation information 
and other labour relations matters labour relations matters 

* Provide alternative dispute 
resolution training | 


What we seek to achieve 


/ 


* Increased collaboration between ¢ Fair and timely resolution of cases ‘ Support collective bargaining 
labour and management and compensation determination 

by providing accurate and 

comprehensive compensation data 


* Solid body of precedents that can be 
* Increased interest in and used to help resolve future cases 
commitment to mediation on the 


part of all parties 


( How we benefit federal public servants and Canadians 


v 


Our role is to resolve labour relations issues in the federal public service and in Parliament in an impartial and timely manner, which contributes to a 
productive and efficient workplace that ultimately benefits Canadians through the smooth delivery of government programs and services. 


OUR CLIENTS 

The PSLRB’s clients comprise approximately 245,000 As of March 31, 2012, 20 bargaining agents were 
federal public service employees covered under the certified to represent 85 bargaining units in the 
PSLRA and by numerous collective agreements, as federal public service. Sixty-two percent of unionized 


well as employers and bargaining agents. The PSLRA employees are represented by the Public Service 


applies to departments named in Schedule | to the A 


iance of Canada, 23% by the Professional Institute 


Financial Administration Act, the other portions of the —_ of the Public Service of Canada and the remainder 


core public service administration named in Schedule by 18 other bargaining agents. Table 2 in Appendix 
lV and the separate agencies named in Schedule V 1 reports the number of public service employees in 
(see Appendix 1). non-excluded positions by bargaining agent. 

The Treasury Board employs about 177,000 public Other PSLRB clients include employees excluded from 
servants in federal departments and agencies. bargaining units, those who are not represented or 
About 68,000 public service employees work for those who choose to represent themselves. 


one of the other employers, which range from large 
organizations, such as the Canada Revenue Agency, 
to smaller organizations, such as the National Energy 
Board. For a list of employers, please refer to 

Appe 


ndix 1, Table 1. 


PART ONE | About the PSLRB 


Employees of 

the PSLRB work 
diligently to preserve 
the organization's 
independence, 
impartiality and 
integrity, all of which 
contribute directly to 
the PSLRB’s coveted 
reputation as a 
leader in the labour 
relations realm. 
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OUR PEOPLE 


Board Members 


The Board is composed of the Chairperson, up to 
three Vice-Chairpersons, and full- and part-time Board 
members. Appointed by the Governor in Council 

for terms of no longer than five years, they may be 
reappointed. 


To be considered eligible for an appointment, a 
candidate must have labour relations knowledge or 
experience. Appointments are made to ensure, to 
the greatest extent possible, a balance on the Board 
of members recommended by employers and those 
by bargaining agents. However, even though a Board 
member might have been recommended by a given 
party, once appointed, he or she does not represent 


that party and is required to act impartially at all times. 


In 2011-2012, there were 3 Vice-Chairpersons and 

5 full-time and 11 part-time Board members, the latter 
of whom play a critical and highly valuable role in 
addressing the PSLRB’s overall workload. 


Biographies of full and part-time Board members 
are available on the PSLRB website at 
http://www.pslrb-crtfp.gc.ca. 


The PSLRB Executive Committee comprises the 
Chairperson, the Vice-Chairpersons, the Executive 
Director, the General Counsel and six directors. 
The Committee provides strategic direction and 
oversight for the priorities and projects set out in 
the PSLRB’s annual strategic plan. 


The Chairperson is the organization’s chief executive 


officer and has overall responsibility and accountability 


for managing the work of the PSLRB. 


The Executive Director provides leadership for, and 
the supervision of, the daily operations of the PSLRB. 
Reporting to the Chairperson, he is supported by the 
directors, who establish priorities, manage the work 
and report on the performance of their units. 
The General Counsel also reports to the Chairperson 
and provides legal advice and support to him and 
the Board members. 


Chairperson 


*National Joint 
Council 


Vice-Chairpersons (3) 


Executive Director 


Employees 


**Board Members 


General Counsel and 
Legal Services 


* The PSLRB has no direct involvement in the 
operations of the National Joint Council. 


** The number of Board members is determined 
by the Governor in Council. Members may be 
appointed on a full-time or part-time basis. 


Employees 

Employees of the PSLRB have a broad yet 
complementary skill set, as well as expertise in areas 
that include labour relations, law, research, finance, 
information technology, human resources and 
communications. They work diligently to preserve 
the organization’s independence, impartiality and 
integnity, all of which contribute directly to the 
PSLRB’s coveted reputation as a leader in the 

labour relations realm. 
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PART TWO: 


The Year in Review 


In 2011-2012, the PSLRB had 91 fulltime equivalent 
positions and expenditures of $13.5 million. 


Throughout the year, cases (i.e., grievances, 
complaints or applications) that are not settled or 
withdrawn through mediation or other interventions 
proceed to a hearing before a member of the Board 
selected by the Chairperson. 


The Board’s hearings, which are similar to court 
proceedings but much less formal, can be oral or 
they can be conducted through written submissions. 
Regardless of the format, they must be undertaken 
in a way that is fair for all concerned parties and 

in accordance with the law and principles of 

natural justice. 


Under the PSLRA, Board members and adjudicators 
have the authority to summon witnesses, administer 
oaths and solemn declarations, compel the production 
of documents, hold pre-hearing conferences, 


Figure 2: Total Caseload - A Historical Perspective 


2008/09 2009/10 


2010/11 


accept evidence whether or not it is admissible in 
court, and inspect and view an employer's premises, 
when necessary. 


To help parties prepare for hearings, various tools and 
information, including guides, questions and answers, 
and practice notes, are available on the PSLRB website. 


CASELOAD OVERVIEW 


During the reporting year, the number of new cases 
received by the PSLRB returned to a level observed in 
previous years, with the exception of 2010-2011, when a 
record 2,100 new cases were received. While the PSLRB 
was able to close approximately 1,500 cases this year — 
which represents a significant effort — it wasn’t enough 
to reduce the overall number of active cases due to the 
large influx of cases from 2010-2011. As a result, the total 
caseload for 2011-2012 is higher than the previous year 
(see Figure 2). 


2011/12 


PART TWO |The Year in Review 


The PSLRB was 
able to close 
approximately 
1,500 cases 
this year. 


The PSLRB 
encourages parties 
to continue to work 
toward a settlement 
throughout the 
adjudication process 
as a solution created 
by the parties is 
always preferable. 
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Grievances 


Again this year, grievances referred to adjudication 
made up the majority (81%) of the PSLRB’s workload 
under the PSLRA. 


The four types of individually filed grievances that may 
be referred to adjudication under the paragraphs of 
subsection 209(1) of that Act are as follows: 


¢ — interpretations or applications with respect 

to employees of collective agreement or 

arbitral award provisions. In such cases, the 
grievor must have the approval of his or her 
bargaining agent, which must be willing to 
represent the employee. Collective agreement 
grievances accounted for 92% of the PSLRB’s 
carried-forward grievances and 94% of the new 
grievances received during the year; 


¢ — disciplinary actions resulting in terminations, 
demotions, suspensions or financial penalties. 
This type of grievance represented 7.5% of the 
carried-forward grievances cases and 5% of the 
year’s new Cases; 


¢ — demotions or terminations for unsatisfactory 
performance or any other reason that is 
not a breach of discipline or misconduct, or 
deployment without the employee’s consent 
when consent is required. The PSLRB received 
very few grievances of this type, which is only 
for employees for whom the Treasury Board is 
the employer; and 


* — demotions or terminations made for any reasons 
other than breaches of discipline or misconduct 
and that apply only to employees of separate 
agencies (presently, only to employees of the 
Canadian Food Inspection Agency). No gnevances 

of this type were received during the year. 


In addition to individual grievances, the PSLRB received 
34 new group grievances and 8 new policy grievances. 
Group grievances may be filed by several employees 
in adepartment or agency who believe that their 
collective agreement has not been administered 
correctly. They can ask their bargaining agent to file 
the grievance on their behalf, and the bargaining 
agent must indicate its support for the grievance to 
proceed. Policy gnevances, which may be filed by 


the bargaining agent or the employer, must relate to 
an alleged violation of the collective agreement that 
affects employees in general. 


It is important to note that the PSLRB encourages 
parties to continue to work toward a settlement 
throughout the adjudication process as a solution 
created by the parties is always preferable. 

This means that parties may participate in case 
settlement discussions with the adjudicator at any 
time during the process. 


When grievances referred to adjudication involve 
certain issues under the Canadian Human Rights Act, 
adjudicators may determine that monetary relief is to 
be awarded. The Canadian Human Rights Commission 
(CHRC) must be notified of such grievances and has 
standing to make submissions to an adjudicator. 

In 2011-2012, a total of 131 grievance referrals were 
accompanied by notifications to the CHRC. 


Figure 2, Total Caseload - A Historical Perspective, 
provides more information about the PSLRB’s 
grievances, complaints and applications. Note that 
the cases in Figure 2 include new cases and those 
carried forward from previous years. 


Complaints 
Complaints may be filed under section 190 of the 
PSLRA for any of the following: 
¢ — the failure (by the employer, a bargaining 
agent or an employee) to observe terms and 
conditions of employment; 


e — the failure (by the employer, a bargaining agent 
or a deputy head) to bargain in good faith; 


¢ — the failure (by the employer or an employee 
organization) to implement provisions of a 
collective agreement or arbitral award; or 


¢ — the commission (by the employer, an employee 
organization or any person) of an unfair labour 
practice. 


Historically, a smaller proportion of the PSLRB’s 
overall active caseload has involved complaints, 
yet they consume a substantial amount of its time 
and resources either because of their complexity 


or because they may involve self-represented More detailed information about the PSLRB’s caseload, 
complainants who may require assistance throughout including a comparison with previous years, can be 
the process. found in Appendix 2, Table 1 of this report. 


Complaints against bargaining agents about failures As previously mentioned in this report, under the 

to fairly represent members comprised 42% of the Budget Implementation Act, 2009, the PSLRB has the 
carnied-forward complaints and more than half mandate to decide public service employee pay equity 
(51%) of this year’s new cases. The PSLRB also hears complaints that were before the CHRC. During the 
complaints about reprisals under the Canada Labour year, the PSLRB did not receive any new pay equity 
Code (CLC). complaints under that Act. 


Applications 


Applications 2011-2012 


* Total: 105 or 3% of all cases before the PSLRB 
¢ Essential services agreement applications: 2 
¢ Review of prior PSLRB decisions: 11 


¢ Determination of management and 
confidential positions: 562 


* Requests for extensions of time to file a 
grievance or to refer a grievance to 
adjudication: 77 


Essential services are necessary for the safety and 
security of all or part of the Canadian public during 
a strike. When requested, the Board determines 

an employer's essential services, which some of its 
employees deliver during a strike. Those employees 
are members of specific bargaining units. 


During the year, the PSLRB did not receive any 
certification or revocation of certification, or successor 
rights applications. 
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MEDIATION SERVICES 


Case Mediation 


Again this year, PSLRB mediation services provided the 
parties with an open, collaborative forum to resolve 
their disputes and spare them from more adversarial 
processes that could result in additional delays in 
resolving their issues and in strained relationships. 


PSLRB mediators are impartial third parties without 
decision-making powers. They intervene in disputes 
and help parties explore the underlying reasons 

for their conflicts and reach mutually acceptable 
solutions. Mediators are either experienced, in-house 
professionals, or the PSLRB may appoint external 
mediators when required. 


As mentioned earlier in this report, the PSLRB 
encourages the parties to engage in settlement 
discussions at adjudication. In some cases, adjudicators 
may also act as mediators and help the parties resolve 
matters while at adjudication. 


Parties who voluntarily used mediation as an 
alternative have experienced considerable success. 
This past year, the PSLRB conducted 80 separate 
mediation interventions for grievances and 
complaints that were referred to the Board. 

As a result, 169 files referred to adjudication 

were resolved without hearings. 


When resources permit, the PSLRB mediation services 
also handle cases not yet referred to adjudication. 
Those “preventive” mediations attempt to resolve 
disputes before a grievance or complaint is formally 
eferred to adjudication, reducing the number of 
eferrals to the PSLRB. In 2011-2012, in addition to 

he aforementioned interventions, the PSLRB Dispute 
Resolution Services (DRS) conducted 19 preventive 
mediations, all of which resulted in resolutions, 
meaning there were 31 fewer potential files that could 
otherwise have been brought before the PSLRB. 


Collective Bargaining 


The PSLRB also provides mediation support during 
collective bargaining when the parties are unable 
to make progress in their face-to-face negotiations. 
n 2011-2012, a new round of collective bargaining 
began. The negotiations were held over several 
months, and during the latter part of the fiscal year, 
he PSLRB’s mediation assistance was requested for 
ive files. While in all of those cases, the number of 
issues was reduced because of the parties’ efforts 
during mediation, a tentative collective agreement 
was reached for only one of the files. As such, 

it is expected that the PSLRB’s involvement will be 
requested throughout the new fiscal year. 


fe 


Should the parties be unable to resolve their 
differences during face-to-face negotiations or with 
the assistance of a mediator, they may refer their 
disputes to the PSLRB for resolution. Under the 
PSLRA, bargaining agents may opt for either binding 
arbitration or conciliation, with the nght to strike. 

If the parties choose the latter, a Public Interest 
Commission (PIC) would be set up. The DRS helps 
the Chairperson to set up and administer a PIC or 
an arbitration board. 


A PICis not a permanent body and comprises one or 
three members who are appointed by the responsible 
minister on the PSLRB Chairperson’s recommendation. 
The PIC’s findings and recommendations are not 
binding on the parties. In 2011-2012, the PSLRB 
received three new requests for conciliation. 


Arbitration results in an arbitral award (i.e., a decision) 
that is legally binding on the parties and that precludes 
egal strike action. In 2011-2012, the PSLRB received 
nine new arbitration requests, in addition to one 

that had been carried over from the previous year. 
Two arbitral awards were issued; the others remain 

to be scheduled. 


Mediation Training 


In 2011-2012, the DRS delivered 11 interest-based 
negotiation and mediation courses. These sessions 
are designed for staff relations officers, union 
representatives, managers and supervisors, as well 
as those working in related fields such as employee 
assistance programs. The participants, a mix from 
both the management and the bargaining agent 
Sides, were encouraged to share their conflict 
resolution views. 


During the year, approximately 200 public servants 
participated in the two-and-a-half-day interactive 
courses, which enabled them to familiarize themselves 
with, and better understand the use of, interest-based 
approaches and mediation skills, which help to resolve 
workplace conflict and communication issues through 
role play. 


PSLRB mediators also delivered presentations and 
special sessions, both within and outside the public 
service, to help build understanding of mediation as a 
dispute resolution mechanism and to provide insight 
into the PSLRB’s mediation approach. 


Compensation Analysis and 
Research Services (CARS) 


The PSLRB is mandated to provide compensation 
information, obtained through market-based surveys, 
to employers and bargaining agents that participate 
in the federal public service collective bargaining 
process, as well as to other interested parties. 

The PSLRB’s compensation data and research can 

also help arbitration boards and PICs make settlement 
recommendations. 


Building upon its experience of the last several years, 
the CARS has consulted with the parties and worked 
collaboratively with other stakeholders and experts 
to finalize the methodology, tools and processes 
that will enable it to conduct its recurring national 
compensation comparability study. 


Compensation Comparability Study 


In 2011-2012, preparations continued for launching 
the PSLRB’s next compensation comparability 

study. Some achievements during the year included 
developing the study’s total compensation model, 

the questionnaire on benefits and working conditions, 
and the more than 80 benchmark job capsules, 

which have all been shared with the parties to obtain 


their input. The PSLRB also renewed its agreement In 2012-20 iB 
with Statistics Canada for its assistance with ongoing 

updates of its study sample and the analysis and the PSLRB p lans 
validation of the study data. to launch the 

he PSLRB pl launch the fi she eli gis 
n 2012-2013, the plans to launch the first Set 

wave of its Canada-wide Comparability Study of Total Canada wide 
Compensation in Canada, based on data obtained Comparability 
through a census of provincial administration Study of Total 
employers and a representative sample of municipal ; 
administrations with 1,000 employees or more. Compensation 
This will enable the CARS to assess its tools, process, in Canada. 

and systems, including most of the study’s benchmark 

job capsules, following which the CARS will be ready to 


fully deploy its activities. 


Stakeholder Consultations 


Following the conclusion of extensive consultations 
with the parties in spring 2011, the PSLRB continued 
to seek the parties’ input on specific methodological 
aspects and tools and has kept them informed of 
the study's progress. This included milestones 

and related activities, such as the rollout strategy 
and related timeframes, the scope of the study and 
other stakeholder-involvement-related questions. 
The participation of the provincial and territorial 
governments is critical to the PSLRB’s studies and of 
interest to the parties to bargaining. Those governments 
have expressed a need for a broader exchange of 
compensation information amongst themselves. 
They have also confirmed their agreement to pursue 
a mutually beneficial approach to meeting their 
compensation information requirements within the 
context of the PSLRB’s national study. 
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Challenges and Opportunities 


Case Management 


An ongoing challenge for the PSLRB is to enhance its 
capacity to manage a robust and increasingly complex 
caseload that has grown from 1,200 cases a decade 
ago to nearly 6,000. This has a direct impact on the 
organization’s ability to meet one of its key pnontties: 
to effectively and efficiently deliver adjudication 

and mediation services and ultimately contribute 

to a productive workplace that is free from service 
disruptions. 


A variety of factors affect the PSLRB’s ability to deliver 
its services as promptly and efficiently as it would like, 
including the availability of parties for hearings and 
requests for postponements and continuances. 


To address these challenges, the PSLRB continued 

to devote considerable time and effort to 
implementing more streamlined, responsive and 
effective adjudication and mediation processes in 
consultation with the parties (i.e., employers and 
bargaining agents), particularly through its Client 
Consultation Committee, which convened three 
times during the year. The Committee focused on 
efficiently planning and managing the hearing 
process through initiatives such as reducing the 
paper burden during adjudications, finding solutions 
to deal with last-minute hearing postponements, 
which are unproductive and inefficient for the PSLRB, 
helping employers and bargaining agents achieve a 
common understanding of the way in which the 
PSLRB manages essential services agreements, 

and holding more expedited hearings. 


Expedited adjudication, which enables certain 
grievances to be addressed without resorting to an 
oral hearing, is available to employers and bargaining 
agents. Either party may apply for expedited 
adjudication, but both must sign or have already 
signed a memorandum of understanding with the 
PSLRB. In the expedited process, the parties normally 
file an agreed statement of facts and no witnesses are 
heard. The parties agree that the decisions rendered 
are not precedent setting and that they will not be 


subject to judicial review. A verbal decision may be 
rendered at the hearing. A short written decision 
follows within five days. In 2011-2012, 17 new cases 
filed with the PSLRB requested expedited adjudication. 
Five cases were withdrawn before they were 
scheduled for expedited adjudication. 


The PSLRB also shifted its case management approach 
to use analytics and strong case management tools to 
cater more specifically and efficiently to the needs of 
certain parties. 


Some of the case management tools that were used 
to accelerate the completion of case files were holding 
pre-hearing conferences to deal with procedural 
matters upfront, organizing fact-finding meetings, 

and dealing with hearings through written 
submissions, when possible, or through early 

analysis of the underlying issues. 


As over one-half of the PSLRB’s workload has been 
filed by employees of the same occupational group, 
the organization established a special task force to 
address the particular needs of those parties, which 
is Supported by a more robust and thorough case 
management system that will enable the PSLRB to 
cross-reference cases and deal with similar cases in 
a similar manner. 


Information Management 


Recognizing that information is a valuable resource 
that must be effectively managed to ensure that the 
PSLRB’s clients and Canadians are properly served, 
enhancing the organization’s Information Management 
(IM) framework remained a priority again this year. 
Key initiatives included establishing the necessary 
governance to ensure the project’s success by creating 
an IM Advisory Committee with executive leadership 
and a working group to improve the knowledge of, 
and the involvement in, IM across the organization. 
The Committee reports to, and takes direction from, 
the IM Steering Committee. As part of its IM strategy, 
the PSLRB also determined that, in order to implement 
a sustainable IM framework, it needed to replace its 
electronic records and case management systems. 


Significant progress was made during the year to 
implement the PSLRB’s IM strategy and action plan. 
Initiatives included launching an IM awareness 
campaign, which involved providing IM training and 
tools to employees to help them better manage their 
information. 


Shared Services 


The PSLRB is committed to seeking opportunities to 
further enhance its efficiency and to introduce cost- 
saving measures whenever possible. This is particularly 
important in the current economic environment. 


Of note, over the past few years, the PSLRB has 
engaged in partnerships with other tribunals to 
provide certain internal services. For example, the 
PSLRB currently provides information technology, 
web, finance, compensation and other human 
resources services to the Public Service Staffing 
Tribunal and other smaller tribunals, under formal 
shared services agreements. 


Privacy and Openness 


As a quasi-judicial tribunal that renders decisions ona 
broad range of labour relations matters in the federal 
public service, the Board operates very much like a 
court. As it is bound by the constitutionally protected 
open-court principle, it conducts its oral hearings in 
public, save for exceptional circumstances. This means 
that most information filed with it becomes part of a 
public record and is generally available to the public to 
support transparency, accountability and fairness. 


The principles of administrative law require that the 
Board issue a written decision when deciding a matter. 
The decision is to include a summary of the evidence 
presented and the arguments of the parties, as well as 
an articulation of the supporting reasons. The Protocol 
for the Use of Personal Information in Judgments, 
approved by the PSLRB and endorsed by the Council 
of Canadian Administrative Tribunals, reflects the 
ongoing commitment of Board members to seek a 
balance between the open-court principle and the 
privacy expectations of individuals, in accordance 

with accepted legal principles, and to report in their 
decisions only that personal information that is 
relevant and necessary to the determination of the 


dispute. Also, documents filed as exhibits before a 
Board member that contain medical, financial or other 
sensitive information about a person may be sealed 
by order of a Board member, if appropriate. The PSLRB 
and other tribunals were granted intervenor status in 
a case before the Federal Court to argue those issues. 
The case was discontinued during the year in review. 


— 


he PSLRB’s written decisions are available to the 
ublic in many ways. They may be consulted in its 
ibrary. Most are published by specialized private 
publishers. Some are accessible on the Internet from 
publicly available databases. In addition, the full texts 
f decisions have been posted on the PSLRB website 
ince 2000. As a means to balance the open-court 
principle and the privacy expectations of individuals 
availing themselves of their rights under the PSLRA, 
the PSLRB has voluntarily introduced measures that 
restrict global search engines from accessing full-text 
decisions posted on its website. It has also modified its 
website and administrative letters opening case files 
to notify individuals who initiate proceedings that its 
decisions are posted in their entirety on its website. 


= 
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Judicial Review 


On occasion, parties may apply for judicial review of 
a decision rendered either by an adjudicator or by 
the Board. Decisions of adjudicators are reviewed by 
the Federal Court; Board decisions are reviewed by 
the Federal Court of Appeal. See Appendix 3 for a 
summary of such applications from April 1, 2007 to 
March 31, 2012. 


Notable Decisions 


Decisions rendered by the Board or by its members 
in their roles as adjudicators contribute to the 
elaboration of jurisprudence in labour relations, 
specifically in the context of the federal public service, 
but more widely as well. Those decisions are final and 
binding on the parties and are subject only to judicial 
eview under the Federal Courts Act. On average, of 
he total decisions sent for a judicial review, more 
than 85 percent of those issued by the PSLRB and 

its adjudicators are upheld. Overall, 98 percent 

of all decisions rendered stand as final decisions. 
Descriptions of several notable grievance and 
complaint decisions can be found in Appendix 4. 
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Public Service Labour Relations Board 
P.O. Box 1525, Station B 

Ottawa, Ontario, Canada 

K1P 5V2 


Tel: 613-990-1800 
Toll-free: 866-931-3454 
Fax: 613-990-1849 


a 
General: Fax: eee 
Registry Operations and Policy: Fax: 613-990-3927 
Dispute Resolution Services: Fax: 613-990-6685 
Website: www.pslirb-crtfp.gc.ca 
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Email address: mail.courrier@pslrb-crtfp.gc.ca 
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Table 1: Number of Bargaining Units and Public Service 
Employees by Employer and Bargaining Agent 
April 1, 2011 to March 31, 2012°* 


Where the Treasury Board of Canada is the Employer 


€ N 
Bargaining agent Number of Number of public 
bargaining service employees 
units in non-excluded 
positions 
Association of Canadian Financial Officers 1 4,219 
Association of Justice Counsel 1 2,464 
CAW - CANADA 1 6 
CAW - CANADA, Local 2182 1 342 
Canadian Association of Professional Employees 2 13,306 
Canadian Federal Pilots Association 1 412 
Canadian Merchant Service Guild 1 1,173 
Canadian Military Colleges Faculty Association 1 204 
Communications, Energy and Paperworkers Union of Canada, Local 588 1 10 
Federal Government Dockyard Chargehands Association 1 77 
Federal Government Dockyard Trades and Labour Council (East) 1 801 | 
Federal Government Dockyards Trades and Labour Council (Esquimalt, B.C.) 1 824 
International Brotherhood of Electrical Workers, Local 2228 1 1,142 
Professional Association of Foreign Service Officers 1 1,320 
| Professional Institute of the Public Service of Canada 6 34,926 
Public Service Alliance of Canada 5 108,827 
Union of Canadian Correctional Officers - Syndicat des agents correctionnels du Canada - CSN 1 6,806 
Total for the Treasury Board of Canada 27 176,859 


q , 


Table 1: Number of Bargaining Units and Public Service 


Employees by Employer and. Bargaining Agent 
April 1, 2011 to March 31, 201 2° 


Other Employers 
> 
Separate employers (by bargaining agent) Number of Number of public 
bargaining service employees 
units in non-excluded 
positions 
CANADA REVENUE AGENCY Pe ee eee ee 
Professional Institute of the Public Service of Canada ; 1 11,200 
Public Service Alliance of Canada - 1 32,000 
Total 2 43,200 
CANADIAN FOOD INSPECTION AGENCY 
Professional Institute of the Public Service of Canada 3 2,013 
Public Service Alliance of Canada 1 4,614 
Total 4 6,627 
CANADIAN INSTITUTES OF HEALTH RESEARCH 
Public Service Alliance of Canada 1 16 
Total 1 16 
_ CANADIAN NUCLEAR SAFETY COMMISSION 
Professional Institute of the Public Service of Canada 1 55) 
Total 1 755 
_ CANADIAN POLAR COMMISSION : 
No bargaining agents 0 5 
Total Con 0 5 
CANADIAN SECURITY INTELLIGENCE SERVICE 
Public Service Alliance of Canada j = ; 7 163 i 
Total a : 1 163 
COMMUNICATIONS SECURITY ESTABLISHMENT CANADA : : : 
Public Service Alliance of Canada 1 1,656 
Total : 1 1,656 
. _4 
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Table 1: Number of Bargaining Units and Public Service 


Employees by Employer and Bargaining Agent 
April 1, 2011 to March 31,2012* 


Other Employers (continued) 


eres employers (by bargaining agent) | Number of | Number of public 
bargaining service employees 
units in non-excluded 
positions 
"FINANCIAL CONSUMER AGENCY OF CANADA | 
No bargaining agents 0 il | 3 
Total 0 63 
FINANCIAL TRANSACTIONS AND REPORTS ANALYSIS CENTRE OF CANADA 
No bargaining agents 0 363 
Total 0 363 
INDIAN OIL AND GAS CANADA 
No bargaining agents 0 85 
Total 0 85 
NATIONAL CAPITAL COMMISSION : | 
Public Service Alliance of Canada | 442 
Total 1 442 
NATIONAL ENERGY BOARD me 
Professional Institute of the Public Service of Canada | 1 347 
Total 1 347 
NATIONAL FILM BOARD OF CANADA 
Canadian Union of Public Employees, Local 2656 2 104 
Professional Institute of the Public Service of Canada : 2 147 
Syndicat général du cinéma et de la télévision, CUPE Local 9854 1 116 
Total 5 367 
NATIONAL RESEARCH COUNCIL CANADA : 
Professional Institute of the Public Service of Canada __ 1,641 
Research Council Employees’ Association 6 2,056 
Total 10 3,697 
Xe y 


Table 1: Number of Bargaining Units and Public Service 


Employees by Employer and Bargaining Agent 
April 1, 2011 to March 31, 2012° 


Other Employers (continued) 


ee employers (by bargaining agent) Number of Number of public ) 
bargaining service employees 
units in non-excluded 
positions 

NATIONAL ROUND TABLE ON THE ENVIRONMENT AND THE ECONOMY 
No bargaining agents 0 33 
Total 0 33 

__ NATURAL SCIENCES AND ENGINEERING RESEARCH COUNCIL OF CANADA 

| No bargaining agents | 0 : 416 
Total 0 416 
NORTHERN PIPELINE AGENCY Sa ae e 
No bargaining agents 0 40 
Total 0 40 
_OFFICE OF THE AUDITOR GENERAL OF CANADA 
Public Service Alliance of Canada 1 180 
Total 1 180 

_ OFFICE OF THE CORRECTIONAL INVESTIGATOR 
No bargaining agents 0 32 

Total 0 ; 32 

_ OFFICE OF THE SUPERINTENDENT OF FINANCIAL INSTITUTIONS 

_ Professional Institute of the Public Service of Canada 1 465 
Public Service Alliance of Canada : 1 25 
Total : 2 490 

L PARKS CANADA AGENCY 

Public Service Alliance of Canada ; 1 4,799 
Total : 1 4,799 

| SECURITY INTELLIGENCE REVIEW COMMITTEE oe = ss ‘ ees 
No bargaining agents | 0 | 0 
Total 7 ; —_ 0 0 

x y 
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Table 1: Number of Bargaining Units and Public Service 


Employees by Employer and Bargaining Agent 
April 1, 2011 to March 31, 2012* 


Other Employers (continued) 


r e 


Separate employers (by bargaining agent) Number of 
bargaining 
units 


Number of public 
service employees 
in non-excluded 
positions 


_ SOCIAL SCIENCES AND HUMANITIES RESEARCH COUNCIL OF CANADA 


Public Service Alliance of Canada 2 
Total 2 


220 


Public Service Alliance of Canada 


STAFF OF THE NON-PUBLIC FUNDS, CANADIAN FORCES 
United Food and Commercial Workers Union 


Total 


STATISTICS SURVEY OPERATIONS 


Public Service Alliance of Canada 


Total 


Total for other employers 67,870 


Total from the Treasury Board 176,859 


Total for all employers 244,729 


= 
aes 
E = : 


A 


ae ee ee en ee Se oy 


*The figures in Table 1 were provided by the employers. 


Table 2: Number of Bargaining Units and 


Public Service Employees by Bargaining Agent 
April 1, 2011 to March 31, 2012" 


( certified bargaining agent Number of Number of public 
bargaining service employees 
units in non-excluded 
positions 

| Association of Canadian Financial Officers 1 4,603 
Association of Justice Counsel 1 2,850 

| CAW - CANADA 1 6 

| CAW - CANADA, Local 2182 1 350 

Canadian Association of Professional Employees 2 13,891 
Canadian Federal Pilots Association 2 409 
Canadian Merchant Service Guild = : 1 ill 
Canadian Military Colleges Faculty Association 1 208 
Canadian Union of Public Employees, Local 2656 | 100 

_ Communications, Energy and Paperworkers Union of Canada, Local 588 . 1 27 
Federal Government Dockyard Chargehands Association | 73 
Federal Government Dockyard Trades and Labour Council (East) - 1 831 
Federal Government Dockyards Trades and Labour Council (Esquimalt, B.C.) : 1 958 
International Brotherhood of Electrical Workers, Local 2228 | 1,144 
Professional Association of Foreign Service Officers : 1 1,383 
Professional Institute of the Public Service of Canada 19 54,863 

_ Public Service Alliance of Canada 29 150,086 
Research Council Employees’ Association 6 1,889 
Syndicat général du cinéma et de la télévision, CUPE Local 4835 1 124 
United Food and Commercial Workers Union, Local 175 6 340 

| United Food and Commercial Workers Union, Local 864 3 240 

| United Food and Commercial Workers Union, Local 1518 2 100 

| United Food and Commercial Workers Union, Local 1400 ' 1 9 
Union of Canadian Correctional Officers - Syndicat des agents correctionnels du Canada - CSN 1 7,252 
Total 85 242,853** 

S 


* The figures in Table 2 were provided by the bargaining agents. 


**The total in Table 2 does not equal the 244,729 employees indicated in Table 1 (from the Treasury Board and separate employers) because 
1,876 of the employees included in Table 1 were not represented by a bargaining agent or were not tabulated in their calculations. 
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Table 1: Grievances, Complaints and Applications 
Before the Public Service Labour Relations Board 


2011-2012 
fe a) 
Number of Number of Total Number of cases Number of | Decisions 
cases brought | new cases | number of | closed (includes cases] cases carried | or orders 
forward from received cases settled, withdrawn forward to 
previous years and decided) 2012-2013 
Settled & : 
withdrawn Decided 
Individual 3,574 1,606 5,180 1,146 149 69 
Group 36 34 70 11 0 0 
if Policy 19 8 27 5 ) 9 
Total grievances 3,629 1,648 5,277 1,320 78 
Complaints of unfair labour practices 39 26 58 
— DFR 30 38 26 
= Other 74 25 99 
Complaints under the 
Canada Labour Code so S - ; : 
Total complaints 131 59 190 70 26 
Request to file certified copy of order 1 0 1 1 
with Federal Court 
Certifications 0 1 0 0 
Revocations of certification 0 0 0 0 0 
Determination of successor rights 0 0 0 0 0 
Membership in a bargaining unit if 3 10 4 0 
Designation of essential services 4 D 6 0 1 
positions 
Applications for review 6 5 11 10 99 
of Board decisions 
Requests for extension of time 28 49 77 20 4 
Subtotal applications’ 46 60 106 35 28 
Determination of management and 303 959 562 162 2862 
confidential positions 
TOTAL 4,109 2,026 6,135 1,587 132° J 


' This subtotal excludes the work done on managerial and confidential exclusion proposals. 


* In all cases, the determinations were made by an order rendered by the PSLRB on consent. 


’ This reflects the decisions for which citation numbers were assigned. 


April 1, 2007, to March 31, 2012 


(e YY 
Decisions Number of | Applications | Applications | Applications | Applications | Appeals of 
rendered' | applications | withdrawn | dismissed allowed pending’? | applications 

pending’ 

YEAR 1 

(April 1, 2007 to 112 23 8 9 
March 31, 2008) 

YEAR 2 

(April 1, 2008 to 114 24 4 18 
March 31, 2009) 

YEAR 3 

(April 1, 2009 to 183 30 11 16 
March 31, 2010) 

YEAR 4 

(April 1, 2010 to 126 25 1 10 
March 31, 2011) 

YEAR 5 

(April 1, 2011 to 150 27 4 2 


March 31, 2012) 


TOTAL 685 129 28 55 


Note: The figures for the last four fiscal years are not final, as not all the judicial review applications filed in those years have made their way 


through the court system. 


bE IN PION LI LI SN DIOL PEN ELE PE PO Se PIE LIS SESE LT ILE ES 


Decisions rendered do not include cases dealt with under the expedited adjudication process and managerial exclusion orders issued by the 
Board upon consent of the parties. 


Applications that have yet to be dealt with by the Federal Court. Does not include appeals pending before the Federal Court of Appeal or 
the Supreme Court of Canada. 


Results of appeals disposed of have been integrated into the statistics in this table. 


— 


20 PSLRB Annual Report 2011 - 2012 


APPENDIX 4 


NOTABLE PUBLIC SERVICE 
LABOUR RELATIONS BOARD 
DECISIONS 


From year to year, different issues come to the fore. In addition, 
the federal courts render decisions on cases reviewed earlier in 
the Board’s annual reports. These notable decisions provide a 
glimpse of the state of the law for some interesting issues as of 
March 31, 2012. 


Essential Services Agreements 


Last year’s report dealt with Public Service Alliance of 
Canada v. Treasury Board, 2010 PSLRB 88, in which the Board 
considered the extent to which it could review an employer 
decision to set the level of essential services at 100%. 

Note that, pursuant to section 120 of the Public Service Labour 
Relations Act (“the Act”), the employer has the exclusive 
authority to determine the level at which an essential service 
is provided to the public. 


The Board found that circumstances could occur under 
which it would be appropriate to review the.exercise of 

that discretion. The purpose of such a review would not 

be to substitute another determination of the level of 
service; it would be limited to determining whether 

any circumstances existed that vitiated the employer’s 
determination of the level of service as an abuse of authority. 
A review would be an unusual and exceptional occurrence. 
The Board held that section 36 of the Act provided it with 
the authority to conduct such a review and that the authority 
was rationally related and necessary to the Act’s object of 
maintaining effective labour-management relations. The 
Board added that setting certain administrative parameters 
within which the employer was to exercise its exclusive right 
under section 120, and requiring the employer to disclose 
information about how it set the level of service, did not 
limit or derogate from that exclusive right. 


n 


The Federal Court of Appeal, in Canada (Attorney General) v. 
Public Service Alliance of Canada, 2011 FCA 257, found that 
the Board’s decision was reasonable, deeming the Board’s 
reasons “thoughtful and thorough.” The Court confirmed 
that the Board had the statutory authority to review the 
employer's decision on the level of essential service to ensure 
that no abuse of authority occurred. 


In another decision dealing with the disclosure of information 
in matters of essential services, namely, Public Service Alliance 
of Canada v. Treasury Board, 2011 PSLRB 102, the bargaining 
agent requested that the Board order the employer to disclose 
information about its determination of the level at which the 
essential services would be provided to the public in 

the event of a strike. In an earlier decision (2009 PSLRB 55), 

the Board already defined the essential services and directed 
the employer to determine the level at which they would be 
delivered. The employer replied that it would establish 

“..the level of service at 100% of the 77% spent on the delivery 
of essential services.” The bargaining agent then requested that 
the employer disclose all documentation related to its decision. 
Relying on the Board’s decision in 2010 PSLRB 88, the Board 
ruled that it had the power under section 36 of the Act to 
consider an allegation that an employer violated a principle 
of administrative law or due process in the exercise of its 
exclusive authority under section 120 to set the level of service. 


It followed that the Board had jurisdiction to issue a disclosure 
order and that it could rule on a request for the disclosure 

of relevant documents. The Board held that the applicant 

was not required to substantiate a formal allegation that 

the respondent abused its discretionary authority under 
section 120 of the Act as a condition to the Board addressing 
a disclosure issue. In proceedings related to the drafting 

of an essential services agreement, the Board exercises a 
continuing supervisory role over the collective bargaining 
process. To exercise the power granted to it under paragraph 
40(1)(h), the Board need only be satisfied that the information 
is arguably relevant to the respondent’s determination of the 
level of service. In such circumstances, issuing a disclosure 
order was consistent with the Board’s administrative authority 
under section 36 and with the purposes of the Act. 


Bargaining Agent Activity 

in Public Service Alliance of Canada v. Treasury Board, 

2011 PSLRB 106, the employer issued a directive denying the 
posting of a bargaining agent’s petition on the employer's 
bulletin boards, the distribution of the petition via the 
employer’s electronic networks, the placing of bargaining 
agent stickers on the employer's equipment and the wearing 
of bargaining agent stickers by employees directly serving 
the public. The bargaining agent filed a grievance alleging 
that the directive violated the use-of-employer-facilities and 
no-discrimination clauses of a number of collective agreements. 


: 
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n allowing the grievance in part, the adjudicator found 

that denying the posting of the petition on the employer's 
bulletin boards violated the use-of-employer-facilities 
clauses of the collective agreements as the content of the 
petition was not adverse to the employer's interests. The 
adjudicator also found that denying the distribution of the 
petition via the employer's electronic networks and denying 
the placing of bargaining agent stickers on the employer's 
equipment did not contravene the collective agreements. 
Finally, the adjudicator found that denying the wearing of 
ining agent stickers by employees directly serving the 
public contravened the no-discrimination clauses of the 
collective agreements and that it prevented employees from 
participating in a legitimate bargaining agent activity because 
the message on the stickers was not derogatory or damaging 
to the employer’s reputation. 


er 
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Policy Grievances 


in Association of Justice Counsel v. Treasury Board, 

2011 PSLRB 135, the bargaining agent filed a policy grievance 
challenging the obligation on certain legal counsel to be on 
standby without pay on Friday evenings and weekends. 


The collective agreement contained no standby pay 
provisions. However, before the current collective 
agreement was signed, standby duty was voluntary and was 
compensated. The employer objected to an adjudicator’s 
jurisdiction to rule on the grievance since it involved neither 
an interpretation of the collective agreement nor the content 


Je 


of an arbitral award. 


The adjudicator found that the policy was neither expressly 
nor implicitly part of the collective agreement. The employer 
nformed the bargaining agent of the change in standby pay 
policy during collective bargaining between the parties, but 
the bargaining agent did not raise the issue of compensation 
for standby pay at the bargaining table. Therefore, the 
bargaining agent abdicated its right to claim standby pay. 
The objection to jurisdiction was allowed, and the file was 
closed. An application for judicial review was filed before 

the Federal Court and is pending (Court File No.: T-136-12). 


Recusals 


in Exeter v. Deputy Head (Statistics Canada), 2012 PSLRB 24, 
the applicant requested that the Board exercise its powers 
under section 36 of the Act to remove the adjudicator seized 
of her grievances and to refer them to another adjudicator. 


The applicant alleged that the adjudicator had a personal 
interest in the outcome of her grievances. In dismissing the 
grievance, the Board found that it had no jurisdiction under 
section 36 to remove an adjudicator from hearing a grievance 
with which he or she was seized. The Board found further that, 
if it had that power, it would be more appropriate to let the 
adjudicator decide what was basically a request for recusal. 


in the follow-up decision, Exeter v. Deputy Head (Statistics 
Canada), 2012 PSLRB 25, the grievor entered into a settlement 
agreement with the deputy head for nine disciplinary 
grievances, a duty-oHfair-representation complaint against her 
bargaining agent, a staffing complaint against her employer 
and a human rights complaint against her employer. 


The grievor first sought the enforcement of the settlement 
agreement, alleging that the deputy head did not comply with 
it. The grievor later sought to void the settlement agreement, 
alleging that she had signed it under duress. The grievor 
further alleged that the adjudicator should not decide her 
applications, alleging that the adjudicator had a personal 
interest in the outcome of her cases. 


The adjudicator found no cogent reasons supporting an 
allegation of reasonable apprehension of bias and denied the 
request for recusal. The adjudicator found further that the 
grievor was represented by counsel when she entered into 
the settlement agreement with the deputy head and that the 
agreement was final and binding on the grievor and on the 
deputy head. Applying Amos v. Canada (Attorney General), 
2011 FCA 38, the adjudicator found that she had jurisdiction to 
determine whether either party complied with the settlement 
agreement, as far as the nine disciplinary grievances were 
concerned, and to order an appropriate remedy, if necessary. 
The adjudicator found that, in this case, the grievor failed to 
comply with the terms of the settlement agreement by not 
withdrawing her grievances. The appropriate remedy was to 
dismiss the grievances and order the files closed. 


Damages 


Last year’s report detailed that Board adjudicators had 
rendered two decisions dealing mainly with damages, Tipple v. 
Deputy Head (Department of Public Works and Government 
Services), 2010 PSLRB 83, and Robitaille v. Deputy Head 
(Department of Transport), 2010 PSLRB 70. The Federal Court 
rendered its decisions on the judicial reviews of those decisions. 


in Canada (Attorney General) v. Tipple, 2011 FC 762, the 
Court found that the damages awarded for psychological 
injury were excessive. Although some evidence supported an 
award for such damages, the reasons did not clearly explain 
the calculations for the amount awarded. With respect to 
the award for a loss of reputation, the Court found that the 
employer had no duty to protect the grievor’s reputation, 
since it had not given any such assurances. Nor did the 
employer attack the grievor’s reputation. Therefore, 

the grievor was not entitled to those damages. On the 

issue of damages for obstruction of process based on the 
employer's failure to follow through on an order of disclosure, 
the Court found that it was, in essence, an improper award 
of costs, for which the adjudicator had no jurisdiction. 

The Court specifically confirmed that the remedial powers 
granted under subsection 228(2) of the Act did not include 
the authority to award costs, since costs are not remedial. 


n Canada (Attorney General) v. Robitaille, 2011 FC 1218, 
the Court found that the adjudicator did not have the power 
to order legal costs since she could not do indirectly what 
the Act did not authorize her to do. However, the Court 
confirmed that the adjudicator had the authority to award 
compensatory damages, including damages to cover the 
loss of career advancement and punitive damages. 


Both decisions are under appeal at the Federal Court 
of Appeal. 


in Stringer v. Treasury Board (Department of National 
Defence) and Deputy Head (Department of National Defence), 
2011 PSLRB 110, the grievor’s term employment was 
terminated, allegedly due to budgetary reasons. He grieved the 
termination, alleging that the employer discriminated against 
him and that it failed to accommodate his hearing disability. 
The adjudicator allowed the grievance in part in 2011 PSLRB 
33. The adjudicator determined that, although the decision 

to terminate was not tainted by discrimination, the grievor 
nonetheless was discriminated against, and the employer failed 
to accommodate him. The parties did not agree on a remedy, 
and a hearing was held to determine the appropriate remedy. 


The grievor sought damages for pain and suffering under 
paragraph 53(2)(e) of the Canadian Human Rights Act (CHRA), 
special compensation under subsection 53(3) of the same 
statute as well as several systemic remedies in accordance 
with subsection 226(1) of the Act. 


On the issue of remedies, the adjudicator rejected the 
employer's argument that he had no jurisdiction to order 
any remedies other than damages and compensation 
under paragraph 53(2)(e) and subsection 53(3) of the CHRA. 
Accepting the employer's argument would have meant 
that an adjudicator’s powers to order remedies in human 
rights cases would be more limited than for other types 

of grievances. It could not have been the intention of the 
legislator to force employees to pursue grievances and 
complaints under both the CHRA and the Act. 


The seriousness of the psychological impact that the 
discrimination or the failure to accommodate had on the 
complainant is the main factor to consider when determining 
the amount of damages to award under the CHRA. 

Therefore, the adjudicator ordered the employer to pay 

the grievor $10,000 for pain and suffering. He also ordered 
special compensation of $17,500 as the employer acted 
recklessly over a period of three years, was a large and 
sophisticated entity and was aware of its accommodation 
obligation. The adjudicator also awarded the grievor interest 
on the payments for pain and suffering and for special 
compensation. However, the adjudicator refused to order 
compensation for family counselling expenses since no 
receipt was provided and since there was no evidence that the 
employer's failure to accommodate caused him to use those 
services. The adjudicator also refused to order a revision of the 
accommodation policy or to mandate training for employees 
and managers. 


Applications for judicial review before the Federal Court are 
pending (Court File Nos.: 1-1669-11 and T-1657-11). 


Whistle-blowing 


in Chopra et al. v. Treasury Board (Department of Health), 
2011 PSLRB 99, three grievors referred several grievances to 
djudication following suspensions for not carrying out work 
S instructed by the employer, for speaking to the media 
ithout proper authorization and for the termination of their 
mployment for insubordination. 


os Y YW 


The five grievances against suspensions for not carrying 

out work were dismissed as the adjudicator found that 

the grievors’ behaviour amounted to insubordination. 

The grievances against suspensions for speaking to the media 
were dismissed. The adjudicator found that the grievors did 
not establish that their right to speak out took precedence 
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over their duty of loyalty. The grievors’ interventions in the 
media were alarmist, did not convey new information and did 
not fall within the exceptions defined in Fraser v. P.S.S.R.B., 
[1985] 2 S.C.R. 455. 


Two grievances against termination for insubordination were 
dismissed. The adjudicator found that the grievors refused to 
work and that the employer was justified in terminating their 
employment. 


One grievance against the termination for insubordination 
was allowed. 


Applications for judicial review before the Federal Court are 
pending (Court File Nos.: T-2027-11, 1-2028-11, T-2029-11, 
T-2030-11, T-2031-11, T-2032-11 and T-2033-11). 


Other Employers 


A great number of the cases decided by the Board or by 
adjudicators are covered by the Public Service Employment 
Act, but not all. Some separate employers have their own 
employment legislation, a situation that lends itself to 
challenges in statutory construction. 


Boutziouvis v. Financial Transactions and Reports Analysis 
Centre of Canada, 2010 PSLRB 135, was covered in the last 
two annual reports. It was noted that, under the Financial 
Transactions and Reports Analysis Centre of Canada’s (FINTRAC) 
enabling statute, the FINTRAC can terminate employment 
“otherwise than for cause.” Even so, the adjudicator ruled 
that the statute did not import common-law employment 
contract principles into the employer-employee relationship. 
The employer could not terminate employment at will other 
than for cause. The employee established that the termination 
was disciplinary and thus adjudicable. The adjudicator found 
that the employer did not show that the discipline was 
justified and reinstated the grievor. 


An application for judicial review before the Federal Court 
was allowed in Finanaal Transactions and Reports Analysis 
Centre of Canada v. Boutziouvis, 2011 FC 1300. On the 
standard of correctness, the Court found that the adjudicator 
erred because, when read as a whole, section 49 of the 
Proceeds of Crime (Money Laundering) and Terrorist Financing 
Act encompasses the power to terminate employment other 
than for cause. Therefore, the separate agency was entitled to 
terminate the employee’s employment on payment in lieu of 
reasonable notice. 


The Court found further that, were it wrong on the first issue, 
on the standard of reasonableness, the adjudicator did not 
err in his decision because the evidence presented to the 
adjudicator inescapably led to a finding that discipline was the 
primary reason for termination. 


Note that an application for judicial review is pending before 
the Federal Court (Court File No.: T-319-11) and that an appeal 
is pending before the Federal Court of Appeal (Court Fite No..: 
A-472-11). 


Mediation 


in Zeswick v. Deputy Head (Correctional Service of Canada), 
2012 PSLRB 8, in determining that a settlement agreement 
was final and binding, the adjudicator commented on the 
extent and meaning of section 243 of the Act. Specifically, 
the adjudicator found that mediators cannot be compelled 
under the Act to give evidence because Parliament has 
decided that mediators are not compellable witnesses with 
respect to information they receive and distribute in the 
discharge of their duties as mediators. The adjudicator stated 
as follows: 


...Indeed, it is the nature of mediation (and negotiation) 
that various approaches and results are canvassed by 

the mediator (or even the parties) with the objective of 
finding a basis of agreement. What ends up being the final 
agreement can be based on very different considerations 
than some of the discussions during the mediation process. 
Parliament has obviously recognized the value of this 
process and, as a result of section 243 of the new Act, the 
parties cannot compel a mediator to give evidence about 
what was said. 


Discrimination 


in Association of Justice Counsel v. Treasury Board, 

2012 PSLRB 32, the bargaining agent gneved the application 
of the performance pay provisions of the collective agreement 
as it applied to a parent taking maternity or parental leave. 
The bargaining agent argued that in-range progression by 
performance pay was a pay increment as per the collective 
agreement. The employer's policy stated that employees 
absent during part of the review period were eligible for 

a pro-rated performance increase if, in the year being 
evaluated, they performed their duties long enough to 
permit a meaningful evaluation of their performance. 


The adjudicator found that the performance pay provisions 
did not contradict the collective agreement. Indeed, in-range 
progression by performance pay is not the same as a pay 
increment, because a pay increment is a quasi-automatic 
progression that occurs at a set date, by a pre-set amount. 
On the other hand, in-range performance increases 

and performance awards are compensation to reward 
performance. Only those employees who went on leave 
without pay and who worked long enough to permit an 
evaluation of their performances were eligible to be paid 
performance pay on a pro-rated basis. 


The adjudicator stated that, when determining whether 
discrimination occurred, a comparative analysis is required. 
The comparator group in this case was employees on leave 
without pay. The adjudicator found that, with respect to 
performance pay, employees on leave without pay are treated 
the same as employees on maternity or parental leave. 

The adjudicator further acknowledged that a distinction must 
be made between plans or benefits that are compensatory 
and non-compensatory, as well as between seniority- 

driven and work-driven benefits. The adjudicator held that, 

as performance pay is a compensatory and-work-driven 
benefit, the employer did not discriminate against 
employees on maternity or parental leave by pro-rating 
their performance pay. Thus, the grievance was denied. 


Note that an application for judicial review before the 
Federal Court is pending (Court File No.: T-751-12). 


Other follow-ups of Board 

and Federal Courts’ Decisions 

An important component of Legal Services’ work is staying 
current with the courts’ pronouncements on the Board’s 
decisions. 


Note first that last year’s report dealt with Lam v. Attorney 
General of Canada, 2010 FCA 222, and noted that the Federal 
Court of Appeal ruled that the adjudicator failed to allow the 
parties to make submissions about the appropriate remedy 
and added a comment about the existing case law as to 
whether reinstatement was the only remedy available. 


in Lam v. Deputy Head (Public Health Agency of Canada), 
2011 PSLRB 137, upon hearing the matter for the purposes 
of determining the appropriate remedy, the adjudicator 
found that she had jurisdiction to order compensation in lieu 
of reinstatement in circumstances in which reinstatement 
has no reasonable chances of success. She found that the 
grievor’s reinstatement was not viable in the circumstances 
and ordered the hearing resumed to determine the 
appropnate remedy to compensate the grievor for the loss 
of her employment. Note that, unless the parties reach 

an agreement, a hearing will be called to determine the 
appropriate remedy. 


Finally, the Federal Court of Appeal ruled in Bernard v. 
Canada (Attorney General), 2012 FCA 92. In an earlier 
decision, the Court asked the Board to determine the types of 
information that the employer must provide to the bargaining 
agent without violating employees’ rights under the Privacy 
Act (2010 FCA 40). The Board went through such an exercise 
in Professional Institute of the Public Service of Canada 

v. Canada Revenue Agency, 2011 PSLRB 34. The Privacy 
Commissioner was an intervenor before the Board in 

that process. 


In reviewing the exercise, the Federal Court of Appeal found 
that the Board’s task was to apply paragraph 8(2)(a) of the 
Privacy Act in a manner that struck an appropriate balance 
between the employee’s statutory privacy rights anda 
bargaining agent’s responsibilities under the Act. Since a 
bargaining agent’s ability to directly and quickly contact 
employees in the bargaining unit is integral to the discharge 
of its duties of fair representation, it was appropriate for 

the Board to find that the bargaining agent must be able 

to contact employees at home. The Board’s finding that 

no other means of communication were adequate in the 
circumstances was reasonable. 
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